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THE 


PROCEEDINGS 


-* 


AGAINST 
Sr 7ohn Fenwick Bar*® &c. 


" mn 


Pi A GC aiLop 
Veneris 6. die Novembris, 1696. 


Dmical Ruſſe! Acquainted the Houſe of Coty 
A mons, 'That His Majeſty had piven leave to 


lay before the Houſe ſeveral Papers in the 

| Nature of Informations\of Sir Fobn Fenwick, 

in which, He, and ſeveral other Perſons of Quality 
were reflected on ; and deſir'd that they might be 
brought up to the Table and Read, and that he might 
have an Opportunity to juſtifie himſelf, orif he did not; 
| that he might fall under the Cenſure of the Houſe. 
| And thereupon, Mr. Secretary Trumbal being preſent, 


did ſay, That he had His Majeſty's Leave to lay thoſe 


| Papers before the Houſe, and, if the Houſe pleaſed, he 
4 would bring them up to the Table. 


And accordingly, (the Houſe ſhewing a general In. 


clination for it,) they were brought up to the Table and 


Read, (being the Account he gave of the Late Plot 


under his own Hand, and his Examination taken b' 
Mr. Yernon,) and after the fame were Read the Houſe 
Ordered, That Sir Fob» Ferwick ſhould be brought im- 
mediately before them, and that no Perſon ſhould in 
- Wie mean time Speak with him, or give, or receive any 
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(2) 
Paper from him. And the Houſe further Ordered, 
That the Lord Cutts, Sir Henry Hobart, and Mr. Norris, 
T __ of their Members, ſhould ſee their Order exe- 
cuted. 

And in the mean time Adjourned to the Afﬀter- 
noon. 

About.Five a Clock in the Afternoon Sir Fohn Fen- 
wick was brought with a ſtrong Guard (which the Lord 
Cutts had taken Care for) to 'the Houſe, and being 
brought to the Bar, Mr. Speaker ſpake to him thus, 

Mr. Speaker, Sir Fobn Fenwick, the Houſe underſtand 
that you have ſhewed ſome Inclinations to make a Dil- 
covery of the- Deſigns and Practices of the Enemies of 


the Government ; you have now an Opportunity to 


do it, and the Houſe require it from you, That you 
make a full and ample Diſcovery of all you know of 
that Matter. 

Sir Fobn Fenwick, Mr. Speaker, I ſuppoſe the Houſe 
15 not Tenorant of my Circumſtances ; I am Indicted 
of High-Treaſon, and have been Arraigned : What I 
have done to ſerve the King and Nation His Majeſty 
knows. It hath been Communicated to him by his Pri- 
vy Council. Ido not know but what I fay may hurt 
my A4elf ; and. therefore I defire that I may have ſome 
Security for my. Self, and I am willing to tell the full of 
all I know. 
Mr. Speaker. Sir, if you pleaſe to withdraw for the 
prefent-rhe Houſe will ſend you their Pleaſure. 

. Sir John Fenwick withdrew. Was called in again. 
. Mir. Speaker. Sir Fohn Fenwick, ſince you withdrew, 
the Houſe have conſider d of what you ſaid at the Bar. 
.'They do net think what you have faid is an Anſwer 
to what they require : They do expect a full and can- 
did: Confeflion from you of what you know, and chey 
think-that the beſt way for you to obtain the favour of 
the-Houſe is to deal ingenuouſly with them. 

Sir Fobn Fenwick. Sir, Tam in the Hands of the Law, 
and-I weuld*not do any thing that His Majeſty might 


be Angry -with -me, for 1 do not know it is with Hi 2 
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Majeſty's Conſent : T have Acquainted him fully with 
all I know of the Matter ; this is all the Account I 
can give you at this time. *Tis a dangerous Point that 
I am under ; T know not but I may come to my Try- 
al in a few Days, and what I may ſay may rife up a- 
gainſt me in a Court of Judicature : I Humbly pro- 
poſe it to the Houſe, if they do not think it a hard 
Caſe for me to make any Confeſſion here, when His 
Majeſty hath all that I know. I ſhall be very ready 
to do what this Honourable Houſe pleaſes to Command 
me, but TI deſire this Houſe will conſider my Circum- 
ſtances ; I would not offend the King, nor offend this 


- Houſe. 


Thereupon, Mr. Speaker again ſpake to him to with- 


draw. And being withdrawn, the Houſe Debated, 


Whether they ſhould acquaint him with their having 
thoſe Papers of Informations. But they did not think 


fit to do it, becauſe, they thought thoſe Papers were a 
' Contrivance, and made by others for him , and that 


the beſt way to get the Truth out of him would be for 
him to tell his own Story. And that if- the Houſe 
ſhould let him know they had thoſe Papers, he would 


only refer to thoſe Papers, as, it was ſaid, he had late- 


ly done, when he wasexamined by the King and Coun- 
Cll. 

"Twas alſo Debated, Whether there ſhould be any 
threatning Words uſed to him, but they thought that 
not proper , for his Confeſſion ought to be free and 
natural. It was alſo mentioned, Whether they ſhould 
take notice of His Majeſty's Conſent ; but that was 
not thought fit, being thought derogatory to the Privi- 
leges of the Houſe : So the Houſe Ordered him to be 
called in again, and Mr. Speaker delivered the Senſe of 
the Houſe to him in theſe Words. | 

Sir John Fenwick at the Bar. 

Mr. Speaker. Sir Fohn Fenwick, The Houſe has con- 
lidered of what you have ſaid, to excuſe your making 
a Diſcovery of your knowledge of the Deſigns and 
Practices of the Enemies of the Government, and they 
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think what you ſtand upon is only an Excuſe. They 
think you have no Reaſon to apprehend the King ſhould 
be. Angry with you for making anv Diſcovery to this 


Houſe, this being the proper Place to Enquire of all 


things that relate to the King and Government, eſpe- 
cially His Majeſty's Safety ; and you ought to Diſcover 
to them what you know : As to what you ſtand upon, 
That you ſhould not be prejudiced by what you Dil- 
cover here, I am Commanded to tell you, "They do 
take notice by what you have ſaid here, That you have 
already, notwithſtanding what you ſay, Diſcovered it 
to the King and Council; and they Command me to 
tell you, That you have no Reaſon at all to appre- 
hend, that you ſhall ſuffer any thing if you make a full 
and free Diſcovery here, no Man that ever did fo, and 
dealt candidly with this Houſe, ever did. *Tis in your 
Power to deſerve the Favour of the Houſe. Tis Re- 
urs by the Houſe, that you make a Diſcovery, and 
this 15 the laſt time that you are like to be asked to do 
it. 

Sir Fobn Fenwick. Mr. Speaker, T know not what An- 
| {wer to make to this Houſe, I would not willingly of- 
fend it. What IT have informed the King is a great 
deal, and a Man would have ſome little time to recol- 
le& himſelf ; and I have been kept a very Cloſe-Pri- 
foner, and had no conveniency of Pen, Ink, and Pa- 

r.. Tis hard to remember juſt of a ſudden, and I 
would willingly be ſecure, His Majeſty will not be 
Angry with me ; I was in hopes that His Majeſty 
would have Informed the Houſe himſelf, he hath all 
that I know; My Circumſtances are hard, I am in 
danger every day to be Try'd, and I deſire to be Se- 
cur'd, that what I ſay ſhall not riſe up in Judgment a- 
gainſt me. *Tis hard to make me accuſe my ſeif un- 
der theſe Circumſtances, and very hard to put me on 
1t NOW. - | 

Mr. Speaker. As to what you fay relating to the fear 
of His Majeſty's Diſpleaſure, and the other Excuſe, you 
have kad your Anſwer already. As to what you fay 

relating 
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relating to time, if you will now Declare what you 
know and remember, the Houſe will take into Con- 
ſideration, whether they will give you farther time ta 
make up the reſt. 

Sir Fobn Fenwick, Sir, His Majeſty hath all exaaly, 
*tis impoſlibie for me to inform you of it without Ac- 
cuſing my ſelf ; I do not really know what to ask but 
a little time, if you would pleaſe to give it me. 

Mr. Speaker. Sir, you know already what the Houſe 
require of you. | 

Sir Fob Ferwick. I do, but 'tis no Excuſe that T have 
made ; what I have told is Truth, to the beſt of my 
knowledge ; I am not very good at Speaking, and if 
I might have a lictle time, I ſhall do what they pleaſe to 
Command me. ng 

Mr. Speaker, If that be all you have to ſay, if you 
pleaſe to withdraw, you ſhall know the pleaſure of the 
Houſe. | : | | 

Sir fobn Fenwick, Sir, I deſire the Houſe will conſi- 
der of it. | 

Sir John Fenwick withdraws. Is called in again. 

Mr. Speaker. Sir Fobz Fenwick, this Houſe have con- 
ſidered what you ſtood upon when you were here 
laſt, that your Memory was bad, and that you deſired 
time, but the Houſe think it a Matter of great Mo- 
ment to the King and whole Nation, That thoſe that 


are their Enemies ſhould be diſcovered as ſoon as pol: * 


ſible; and this being a Matter within your knowledpe, 
the Houſe do not think fir to give you time ; bur if 
they find by your Diſcovery, that you deal Candidly 
and Ingenuouſly with them, and have told them as 
much as you. know upon yo Memory, they will 
_ of your Requeſt of giving you time for the 
reſt. 

- Sir Fobn Fenwick, When firſt T ſpake to the Privy- 
Counſellor, T propoſed to him, whether I might have a 
Pardon without being an Evidence againſt any Man, 
and in that Caſe I would ſerve the King fo as to tell 


him all that I knew. It was upon Honour that I did 
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it to him, and he took the Words in Writing from me» 


and ſent them -to the King in Flanders : The King's 


Anſwer was, That he made no Objetion as to my 
being an Evidence, nor his giving me a Pardon ; bur 
that I could expe&t no Pardon: till he knew what I 
could fay ; upon that, I was incouraged to do what [I 
did for His Majeſty's Service : And I have found in 
all my Buſineſs ſince, whatever I do or fay, the An- 
{wer is, 'Tis not Satisfactory, and I am where I was. 
Wien this was done, there was a Meſlage ſent to me 
from the Lords Fuſtices, That this was not Satisfactory, 
and I muſt tell ail I know : Now when a Man hath 
told all he knows, and this muſt ſtill be the Anſwer, 
"ris my hard. The King's Anſwer was, Thar I ſhould 
more fully make good what I had ſaid. Sir, I did af- 
terwards explain what I had informed that Honoura- 
ble Perſon, and ſtill it was not Satisfatory. I hope 
T ſhall nor find this from this Honourable Houſe ; I 
am upon my Lite, and I hope this Houſe will conſider 
of it; I know this Houſe is good Security if I had it, 
but till I have ic I am under theſe Circumſtances, and 
I may art laſt be toid all is not Satisfactory ; I deſire the 
Houſe will pleaſe to conſider of it. 

Mr. Speaker, Sir, you know the Pleaſure of the Houſe 
you know what they Require of you. 

Sir Fobn Fenwick, T am very unwilling to Offend 
the Houſe, but theſe are very hard Circumſtances, to 


be told when I have done all I can, Tis not Satisfa- . 


ctory. 

Mr. Speaker. Sir, you know what the Houſe does 
expe, you muſt either give them Satisfaction in it, or 
wichdraw. 

| Accordingly be withdrew. . 

And a Motion was made for Leave to bring in a Bill 
to Attaint Sir Fobn Fenwick of High-Treaſon, and after 
a Debate thereupon, the Houſe divided. 

Yeas——179. | Nos ——6r. 
So it paſſed in the Affirmative. And Mr. Att. Ger. and 

Mr. $4/!. Gen. were Ordered to prepare and bring in 


the Bill. | Lune 
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. Lune 9. die Novembris, 1696. 


The Bill for Attainting Sir Fobn Fenwick of High- 


Treaſon was Preſented to the Houſe, by Mr. Soll. Ger. 
and after a long Debate of ſeveral Hours, the Queſti- 
on was put for the ſecond Reading of it ; whereupon, 
the Houſe divided. 
Yeas 196. Noes Lo4. 
So it Paſſed in the Affirmative, .and Friday Morning 
was appointed for it. : 
The ſame.Day the Houſe Ordered, That Sir Fohz 
Fenwick ſhould have a Copy of the Order for Readin 
the Bill a Second time, and a Copy of the Bill, an 
that he ſhould be allowed Pen, Ink, and Paper. And 
that Mr. Vernon» ſhould then produce a Letter written 
by Sir Fohn Fenwick., Of which he did on Friday laſt 


- inform the Houſe. | = 
And further Ordered, That Mr. Attorney General and 


Mr. Sollicitor General, ſhould prepare and produce the Evi- 
dence againſt him. | | 
 Martis 10. die Novembris, 1696. 


Mr. Speaker Acquainted the Houſe, That he had in 


the Chair Received a Letter from Sir Fob Fenwick, 


Which was Read. And was in theſe Words, 
Newgate Novem. 10. 
STK, 
Would have Addreſſed my Self in the Humble Manner 
could. to the Honourable Houſe of Commons, from whom I 
Received a Copy of a Bill againſ# me with their Order 5 but 
my Keeper. will not Carry any Paper from me but to your 
Self, to whom I durFft not preſume to ſend a Petition to de- 
liver for Me. Therefore I Beg the Favour you will Pleaſe 
to Acquaint the Houſe, That it is my Humble Petition to them, 
Thet they would. give Leave for my Counſel, Sir Francis 
Pemberton, Sir Thomas Powys, and Sir Bartholomew 
Shower, to came to me, with my Sollicitor, Chriſtopher 
Dighton, to Adviſe with alone. The Keeper will not (6 
much as let me ſend the Copy of the Bill and order to my Solli- 
tor, ſo it is of no uſe to. me: I Humbly Beg they will Pleaſe 
to give Order, That I may have all Aſſiſtance that is neceſ- 
4 7 | ſary 
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lary for me, and that you will Pardon this Trouble from, 


Str, 
Your moſt Humble Servant, 
Fobn Fenwick. 

Upon this Letter, the Houſe did readily allow Sir oh» 
Fenwick the Counſel he deſired, and that they might be 
alone with him ; and afrer ſome Debate, did give Leave 
that he might have the Solicitor he deſired, tho” it was 
faid his Solicitor was a very great Facobite ; and it was 
inſinuated, That he was ſuſpefted to be concerned in 
the Eſcape of Goodman ; but it was alſo faid, That he 
had been made uſe of as his Solicitor to prepare for 
his Tryal, and before that, in other Matters, and fo 
that it might not be thought that there was any Hardſhip 
upon him, in that reſpe&t the Houſe thought fit to allow 
Mr. Dzghton to be his Solicitor. | 


Fovis 12 die Novembris, 1696. 
A Petition was Preſented from Sir Fohn Fenwick as 
follows. - 


To the Honourable the Knights, Citizens, and Bur- 
geſfſes in Parliament Aſſembled. 


The Humble Petition of Sir Fobn Fenwick, Bar. 
Sheweth, 


'T Hat there being a Bill of Attainder brought into this 
+ - Howſe for the Attainting of your Petitioner of High- 


Treaſon, and your Petitioner is Adviſed, That there are ma- 


wy weighty Reaſons to be offered againſt the ſaid Bill. 
Your Petitioner therefore moſt Humbly Prays,, That your 
Honours will be Pleaſed to hear bins by his Counſel. a- 
gainit the Paſſing of the ſaid Bill at the Bar of this 
Honourable Houſe ; 4 @nd to. appoint ſuch time for the 
ſame, as to your Hoſours ſhall ſeem meet. And yout 
. 4 Petitioner ſhall ever Pray, &C. EEC | 
as 6 fs on Th J. Fenwick. 
Thereupon it was Ordered that Sir Fobn Fenwick be. al- 
lowed two Coynſel-at the Bar of the Houſe to make 


Veneris 
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Veneris 13 die Novembris, 1696. | 

Mr. Speaker this day Acquainted the Houſe, that he 
had the Night before (after he came Home) received a 
Letter from Mr. Fuller, which he thought fit to Ac- 
quaint the Houſe with, but the faid Mr. Fuller's Cha- 
racer was ſo well known to the Houſe that upon a 
Queſtion for Reading of it, it Paſſed by a great Ma- 
jority in the Negative ; ſo that there was no Diviſion 
upon that matter, but the Letter was writ in the Words 
following. 

SIR, 
I Preſume rhat no Perſon whatever, in the IntereFt of the 

Preſent Government, hath been more Attually Engaged 
with-Sir John Fenwick than my Self, it being my Fortune 
ſeveral times to bring Letters to him from the Late King and 
Queen at St. Germains, and to carry his Anſwers ; I have - 
alſo been with him at the Private Conſults of the Late King's 
Adherents, as my Informations Aſſert ; ſo that if I may be 
Serviceable to the detetting his Treaſons, I ſhall be wery ready 
to ſerve the Governmem , and to Demonitrate my Integrity. 
I am, Sir, | | 
Your Honours moſt Humble 

and Devoted Servant, 
 W Fuller. 

Sir Fobn Femwick was brought to the Houſe, (by Or- 
der) from the Priſon of Newgate ; and there being a 
very great Company of Strangers, both in the Lobby 
and: Speaker's Chambers ; and the Houſe being full of 
Members, to prevent the Inconveniencethat ſuch a num- 
ber of People crowding in might occaſion, the Lobby 
was Ordered to be cleared of ail Perſons that were not 
concerned, and alſo the Speakers Chambers 5 and that 
the Back-Door of the ſame ſhould be Lock'd, and the 
Key laidupon the Table: Butit being underſtood, Thar 
the Lords had favoured the Members of the Houſe of 
Commons upon other occaſions with reſpe& to their 
Lordſhip's Debates ; there was private Intimation given 
to the Serjeant to let them remain in the Speaker's Cham 
bers, when others were removed. 


(10) 

Then Sir Fohn Femwick was ordered to be brought to 
the Bar : Butit being a Proceeding of that Nature, that 
none of the Ancienteſt Members could readily give a- 
Precedent of, It was neceſſary to ſettle ſome Prelimina- 
ries; andthe firſt Queſtion that was moved, was, Whe- 
ther the Mace ought to ly upon the Table when Sir 
 Fobn Fenwick was in the Houſe, or whether the Sergeant 

ought not to ſtand by him with itat the Bar ? 

Mr. Smith, Sir fohn Fenwick being a Priſoner, the 
_—_ ought to be at the Bar, and then no Member can 

eak. 

: Mr. Boyle. 'This Hearing of any thing I can think of, 
is moſt like the Hearing of 'an Election, and then the 
Mace is upon the Table, and every one has liberty to 
fpeak and ask Queſtions. 

Mr. Chanc. of Excheq. The Mace ought not to be up- 
on the Table, becauſe he is a Priſoner : The Sheriffs of 
London can't have him in Cuſtody here, and ſo they de- 
liverhim into Cuſtody of the Sergeant. | 

Mr. Fobn Howe. That Argument would be good, if 
he could not be in Cuſtody of the Serjeant unleſs he 
had the Mace in his Hand. 

Mr. Brotherton. The Mace ought to be upon the 
Table, becauſe the Bill is to be Read. 

. Sir Chr. Muſgrave. The Mace ought to be upon the 
Table. Never any Bill was Read but the Mace was up- 
on the Table. | | 

Col. Granville. If the Mace be not upon the Table, it 
would be a great Haidſhip to the Members that they 
cannot ſpeak, and a great Hardſhip upon the Priſoner 


that he cannot ask any Cueſtions. My Lord Torring- | 


tow Was broughc Priſoner from the Tower, and upon 
Account of his Quaity the Houſe did not let him go 
' ro the Bar: But while he was. in the Houſe the Mace 
was upon the Table, and he gave an Account of the 
whole Campaign, and every Body was at Liberty to 
ask what Queſtions they pleaſed. 

Mr. Attor. Gev... The Matter 1s very New; and I 
think tis neceſſary you refolve upon the Method before 
7; you 


| 
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you call in the Council, that you may acquaint the 
«- | Counſel with ic: I think it not proper that the Mace 

a. | ſhould be upon the Table, becauſe he is a Priſoner, 
| | though it may not be neceſſary that.the Sergeant ſhould 
| have it upon his ſhoulders all the time, but he may eaſe 
-- | himſelf. I believe you will ask Sir Fob» Fenwick what 
+ | he has to ſay, but no Queſtions to make him accuſe 

himſelf: And I humbly propoſe it to you, That after 

'@ | the Council is called in, they may open the Nature of | 
'n | the Evidence againſt Sir obs Fenwick ; and then you 

will conſider, whether you will permir them to go on, 
of | orthey ſhall withdraw, and the Houſe will conſider what 
te | Queſtions ſhall be asked. 

to | Col. Mordant, I hope the Queſtions will be taken 

down upon a Paper by the Speaker, and chen read to.us, 
1p- that we may ſee if they be right, and ſo asked by the 
Speaker. | 
_ FLir Wil. Williams, If the Mace is not upon the Table, 
our Mouths are Muſled ; we are in the Nature of Judg- 
if cs, and ſhall we paſs a Vote that the Judges ſhall not ask 
he fany Queſtions? 
Sir Tho. Dyke. T can't be informed without asking of 
the | Queſtions: I know not whether you are a Houle with- 
our it, without having the Mace upon the Table. And 
the Iwil you Act in your higheſt Capacity without being a 
Houſs 2 I do not know how it was when the Lord 
Torrington was here, but when the Duke of Leeds was 
ere, the Mace was upon the Table. 

Mr. Boyle. IT with you had appointed a Committee 
fo have ſettled the Preliminaries, and that the Bill had 
not been brought in art all ; what is Laboured as a Mat- 
ſer to avoid delay may occalion more. For though 

hen you carry the Mace from the Table, no Member 
face (Þ&h the Liberty to ſpeak, yet any Member hath Liber- 
" the BY to defire that the Council may withdraw, and then 
y to [&y.-muſt withdraw, and the Mace muſt be brought 

pon the Table. 

1d 1 | Mr. Chanc. of Excheg, That Gentleman is certainly 
efore Þ the right ; But I think the Mace muſt not be up- 
you on 


( 12 ) 
on the Table when the Priſoner is here.; and I think 
the Queſtions muſt be asked by the Chair. 

The longeſt Examination that I remember was that 
of the Admiralty, and then the Queſtions were asked by || « 
the Chair. ' For the Inſtance of my Lord Torrington, 
*is true he had not the Mace with him, but he came 
at his own Requeſt, he came 'to give you an Ac-fj1 
| count of his Proceedings, and in that Caſe not afſſ 
Queſtion was asked by any Member ; any Memberff i 
hath Liberty to propoſe any Queſtion, but it 'muſt befſ h 
asked by the Chair. | [i 

Aﬀterwards the Queſtion was put, and it Paſſed, ThatY a 
-» Fobn Fenwick ſhould ſtand: with the Mace at the - 


; 


r. fc 
Then a Queſtion aroſe about Reading of the Bill ;| h: 
Some- Gentlemen ſaid it could not be Read when theſſta 
Counſel was preſent, (and they ſeemed ro be under af re 
Difficulty by having paſſed the laſt Queſtion ;) others] y« 
faid, It was not neceſſary to Read ic whilſt Sir 7obrfſſ be 
Femyick was preſent, -he having 'had a Copy of it ;Þ| cl: 
but at laſt ic was thought reaſonable, it being in theſſ| dy 
Nature of a Charge upon him, that it ſhould be Readfſ bl: 
to him when preſent with his Counſel ; and *twas ſaid to 
it was done in the Caſe of Indictments, though Co Fa 
pies were delivered to the Priſoners : But it ſhould beſſof 
Read only as a Matter of Form, as a Charge to which Co 
he was to Anſwer ; but it could not be reckoned aff der 
Second Reading, according to the Rules of the Houſe ſto 
the Mace being off the Table, and therefore it ſhouldſſ que 
be Read again when the Counſel and he were with tair 
drawn. are 
And it was ſaid, That the Journals did take Notice the: 
that in ſome Caſes, as in the Caſe of an adjourned De 
|bate, ſome Bills had been read Four times, and it wa 1 
agreed, that the Bill ſhould be read to him in the Pre 
nce of his Counſel, and fo that Difficulty was ſolved. 
And the Sergeant+ took the Mace, and brought wr 
Fobn Fenwick to the Bar ; and Counſel was admittedy*er, 
forhim, and for the Bill, /3z. For the Bill Seſſ 
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kf Mr. Sergeant Gould, King's Sergeant, and Mr. Sergeant 
| Lovel likewiſe King's Sergeant, and Recorder of London. | 
at - And Sir Thomas Powys, and Sir Bartholomew Show- 
y || er, for Sir John Fenwick. 
»| And Mr. Speaker opened the Matter thus. 
eh Mr. Speak. Sir fobn Fenwick, the Houſe have recei- 
cf ved Information that you have been in a horrid Con- 
2 ſpiracy againſt the Lite of his Majeſty, and for bringing 
erflin a French Force to invade this Kingdom ; that you 
bell have been Indicted thereof ; and they have conſidered 
'll the Natuie of the Crime with which you ſtand Charged, 
rl and how deſtructive it would have been (if it had ſuc- 
hell ceeded) to the very Being of this Kingdom; and there- 
Þ fore that you may not go unpuniſhed, if you are guilty, 
11 © have ordered a Bill to be bronght into this Houſe to At- 
heff| taint you for High Treaſon, which hath been once 
ral read, and will be now read to you at the Bar; and then 
ers} you will hear the Evidence againſt you, and have Li- 
nf berty ro make your Defence: And though you cannot 
it ;} claim any Right thereto, this Houſe (to ſhew how rea- 
heff dy they are to Favour you, in giving you any reaſona- 
20] ble help to make your Defence) do allow you Counſel 
id] to aſſiſt you therein ; and having granted you this their 
"644 Favour, they do expect that you will make a good uſe 
| beffof it. I am likewiſe to: acquaint thoſe that are your 
ich}| Counſel, That this Houſe do reckon their own Pru- 
d af dence will ſo guide them as not to give any juſt Offence 
aſe to this Houſe ; and that they will not be allowed to 
uid. queſtion the Power of Parliaments to paſs Bills of At- 
ich tainder when they judge it requiſite, of which this Houſe 
are more proper Judges than any private Perſon, and 
therefore they will not allow you to debate that Point. 


Let the Bill be Read. 


ed. Hereas , Sir John Fenwick, Bar. Clerk of the 
A was upon the Oaths of George Por- Boulof Goa 


tedſter, E/4; and Cardel Goodman, Gent. at the | 
Y Seſrons of Oyer and Terminer hd for the City of T,on- 
| : don, 
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don, on the 28th day of May, 1696. Indifted of High. 
Treaſon, in Compaſſing and Imagining the Death and Deſtru- 
&iom of His Majeſty, and adhering to His Majeſty's Ene- 
mies, by Conſuliing and Agreeing with ſeveral Perſons (where. 
of [ome have been already Attainted, and others not yet brought 
their Tryal fur the ſaid Treaſons) at ſeveral Meetings to 
zo ſend Robert Charnock, ſince Attainted and Fccuted for 
High-Treaſon in Conſpiring to Aſſaſſmate His MajeSſy's Sa- 
cred Perſon, (whom God long Preſerve) to the Late King 
James # France, to Tncite and Incourage the French King 
to Invade this Kingdom with an Armed Force, by Promiſing 
to joyn with and cſſiſt him with Men and Arms upon ſuch 
Invaſion. And whereas, the ſaid Sir John Fenwick 91d 
obtain His Majeſty's Favour to have his Tryal delayed from 
. "Time to time, upon bis repeated Promiſes of making an Inge- 
. mucus and full Confeſſion of his Knowledge of any Deſign 
or Conſpiracy again*# His Majeſty's Perſon or Government, 
and of the Perſons therein concerned; And whereas, he hai 
. fo far abuſed His Majeſties great Clemency and Indulgenct 
therein, That inſtead of making ſuch Confeſſion he hath con- 
trived and framed Falſe and Scandalous Papers as bis Infar- 
mations, reflecting on the Fidelity of ſeveral Noble Peers, 


divers Members of the Houſe of Commons, and others, onh| 


by Hearſay ; and Contriving thereby to Undermine the Gy- 
 pernment, and create Fealoufies between the King and hi; 
Subjects, and to ſtifle the real Conſpiracy. And whereas, 
Cardel Goodman, one of the Witneſſes again#f the ſaid 
Sir John Fenwick, to Prove the ſaid Treaſon, lately and 
ſince the ſeveral times appointed for the Tryal of the ſaid Sit 
John Fenwick at one of which times the [aid Sir John Fen- 
wick bad been accordingly Tried , had it not been for tht 
Expettation of the ſaid Diſcoveries ſo often promiſed by 
him is withdrawn ; ſo that the ſaid Cardel Goodman 
cannot be had, to give Evidence upon any Tryal. Be it 
Enatted by the King's moſt Excellent Majesiy by and with 
the Advice and Conſent of the Lords Spiritual and Tempt- 
ral, and Commons in this preſent Parliament ::jſcmbled, and 
by the Authority of theſame, That the ſaid Sir John Fenwick 
be, and is hereby Convifted and Attainted of High-Treaſon, 
an 
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and ſhall ſuffer the Pains of Death, and incur all Forfeitures 
as ge Attainted of High-Treaſon. 


Mr.. Speaker. Mr. Sergeant Gould, the Houſe expe 
from you, and Mr. Sergeant Lovel, that you open the 
Evidence you have to prove the Suggeſtions of the 
Bill. 

Mr. Sergeant Gould. Mr. Speaker, we are here in O- 
bedience to your Commands to give an Account of 
the Charge, and likewiſe of the Evidence of Fact, that 
is againſt this Gentleman, Sir Fohn Fenwick. The 
Charge againſt Sir fohn Fenwick 1s for High-Treaſon, 
and High-Treaſon of the higheſt Degree ; *tis no leſs 
than a Deſign of Depoſing the King, and fubverting. 
the Government, and ſubjeting it to a French Arbitra- 

and Slaviſh Power. It further Charges, That in Pro- 
” Aura of this Conſpiracy he hath met together, with 
ſeveral others, who Conſulted, Conſented, and Agreed 
together , to bring in a French Army upon us ; and in 
order to that, as a particular Overt-Ac, it is Charged, 
That they contrived to ſend one to the Late King 
James to bring a French Power upon us. It is Char- 
zed likewiſe, That he Confpired to Levy War upon us, 


$ and for that purpoſe did provide Piſtols, and other 


Warlike Arms. This I take to be the Subſtance of the 
Charge againſt Sir Fobn Fenwick. 

Now, may it pleaſe you, Mr. Speaker, as for the E- 
vidence of the Fact Charged and alledged againſt this 
Gentleman ;5 It is no Secret certainly to any at this 
time of day (after ſo many Tryals, ſo many Convidi- 
ons, fo many Attainders) that for ſome years laſt paſt 
there hath been a Wicked Conſpiracy to bring in a 
French Power upon us, to ſubvert this good Govern- 
ment, and to Depoſe the King ; but God Almighty, 
by ſpecial Providence, hath always prevented and diſ- 
appointed them. We know ever ſince the Buſineſ: of 
Ls Hogue (in which even by a Miracle God diſappoii- 
ted them) they have been {till reſtleſs, and have beef 
induſtrious to ſet up again this Deſign ; and have not 

| | had 


(16) 
had any regard to the King's Mercy ſhewed to them, 
in Paſling ſeveral Acts of peneral Pardon, but have 
{hill perſiſted in the ſame Detigns. : 

As to the Charge upon this Gentleman at the Bar, 
we ſhall ſhew you that in Time, in the Year 1694. 
for ſeveral Months there was a Conſpiracy carried on, 
but did not take Effet ; afterwards, I think the begin- 
ning of Fane, or latter end of May, there were ſeve- | 
ral Conſults, or Meetings, at the King's Head Tavern | 
at the upper end of Leadenhall-Streer, where this Gen- | f 
tleman that now ſtands Charged at the Bar was pre. | } 
ſent ; there were ſeveral Gentlemen, and among the | } 
reft (as it hath and will appear upon Evidence) there | 

n 
þ 
G7 


was Sir Fobn Fenwick, my T.ord Montgomery, Captain 
Porter, and Goodman : Tt was then propoſed, That one 
Charnock (ſince Executed, and agreed by all to be pre- | 
ſent) ſhould go over into France to the Late King | T 
= to Communicate to him their Reſolution and | ry 

incerity in being ſerviceable to him in Levying War [m 
here to depoſe the King, and ſubverc the Government; | nc 
who was to intercede with the French King, ſo that I C« 
there might be Forces ſent from France. But after this, I Gy 
Charnock (preſent ſtill this Gentleman) comes and pro- [aſi 
poſes this Thing again, to try whether they were ſin- [we 
cere and rea] in their former Reſolutions: To which Ho 
they all did then- again agree and declare their aflent, Ivar 
That it ſhould be done, and they were very zealous For 
in the Matter, and the Forces were at that Time pro-ſſha! 
poſed. And what was that 2 Why truly, no leſs than bee: 
$000 Foot, and 2000 Dragoons of France, with an Af-[tain 
furance of 2000 Horſe from this Countrey. CharnotJrefo 
did go into France, and did Communicate this Matter;ÞTru 
and after he had Communicated it he came back, ted , 
and brought Anſwer, That King Fames had endez-fſcam' 
voured to anſwer their Expectations, but at that timeJdra 
the French King could not ſpare his Forces, but howevetſhe h 
returned his Thanks to them. and 

This paſſed on till Chriſtmas laſt. Then comes overſſe 


Sir George Barclaye upon this Expedition, and _—_ watt 1 
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a Cominiſſion prepared for that purpoſe; and as 
to one part he brought along with him a Detachment 
of ſome of King Famess Guards, who were to Aff 
ſafſinate the King. The next part was for railing a 
Rebellion ; now that fell ro Sir Fohn Fenwick's part. 
As to the Affaſſinating part, . you have had leve- 
ral Examples made already. "This we have Evidence 
to prove, and if we prove this Matter as we have 
opened it, then I think there is no Perſon what- 
ſoever, but will agree that this is High-Treafon in the 
higheſt Degree. Now, Sir, here ſtands our Matter x 
here was an Indictment found according to the Law 
you made laſt Seffions of Parliament, by two Wit- 


| neſies, to one Species of Treaſon againſt Sir Fohr: 


Fenwick x ( we have one of theſe Witneſſes here, wvi- 
va voce, ) but Sir Fohn Fenwick hath Protrafted his 
Tryal by frequent afſurances of making a4 Diſcove- 
ry, which hath decermined in what you have already 
mentioned in your Bill; That Sir Fohbn Ferwick hath 
not been Try'd; whereas, he had been Try'd in 
Courſe , without theſe Applications, and found 
Guilty : But, now he hath had all this time, at 
laſt, Goodman is withdrawn, and we think (but that 
we muſt leave to the Judgment of this Honourable 
Houſe) it may be reafonably ſuppoſed, by Contri- 
vance to take off the Proſecution of Sir Fohn Fenwick. 
For why 2 The Inference is from a Fact that we 
ſhall prove to this Honourable Houſe : There hath 
been the like Attempt upon Captain Porter, but Cap- 
tain Porter hath been more ſtedfaſt, he hath been fo 
refolved, that he ſtood his ground; and to ſpeak the 


iruth, notwithſtanding he hath been highiy Temp- 


ted ; for we {hail prove to you, that one Clancy 
came to Captain Porter, and Tempred him co with« 
draw into France, with aiſurance of a Pardon, and 
he hal Three Hundred Pounds paid him in hand, 
and Three Hundred more he was to be paid when 


veſſie ſhould come into France, to be remicted by Bills 
wat Exchange ; buiides he was ro have 2001, a Years 
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x00 /. from my lad Albury, 100. 1. from my Lord 
Mongomery, and the other 100 JU. a Year from Sir 
Fohn Femwick, and this was to be an Annuity during 
his Life. And thus far we ſuſpe& Sir Fohn Fenwick 
may be concerned ; for his Lady came (he did not 
come Perſonally, but his Lady did) andgave her Ho- 
nour and Aſſurance, tharit ſhould be all performed, 
and much more, if he would withdraw himſelf. 

Captain Porter preſently madea Diſcovery of this, 
but accepted the 3oo /. which was paid down ; up- 
on this it hath been ſo far proceeded, that Clancy 
hath been Indicted for it, and Convicted, and hath 
received Judgment, and: I ſuppoſe there hath been 
Execution. We have the Record of all theſe Pro- 
C2edings. 

We have this Circumſtance farther in the Caſe 
(which it is my Duty to open to this Houſe) to 
thew what labour there hath been to ſtifle the truth 
of the Fat. Upon taking of Sir Fobn Fenwick, there 
was one Fbber taken with him, and he flid a Let- 
ter into one Fowl's Hand, and this was to be ſent 


to my Lady Fenwick; And what is the Import of: 


this Letter ? The Import of it is (They could not 
prevail with Porter, as TI openedjuſt now, therefore) 
you muſt in luence the Jury, get ewo or three ſtout 

ary Men to ſtarve the reſt, for we have nothing 
elſe to depend upon : Theſe things we ſhall humbly 
ofier to prove according to our Duty, and according 
to the Order of this Houſe, and then leave Sir Fobn 
Fuwick to make his Defence. 

Ar. Record. Sir, In what I ſhall ſay, T ſhall en- 
deavour, as-I ought , to purſue the Method of 
this Bill ; and firſt, I will take notice, That it'1s the 
Pieafure and Direction of this Houſe, That we ſhould 
atrend this Houſe this Day, to produce the Evidence 
againſt Sir Fobn Fenwick. 

Ti.s Crime for which he ſtands Indicted is High 
Treaſon; I prefume the learned Gentlemen on the 0- 
ther ide wiiknot deny, but that the Compalling and 

| Confpiring 
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Confpiring the Death and Deſtruction of the King 
1s High Treafon ; and that to endeavour it, or ſhew 
it by. an Overt Ac, to cauſe a Foreign Power to 
Invade the Reaim, or to hold Correſpondence, or 
Adhere to the King' s Enemies, is likewiſe High Trea- 
ſon ; and therefore I ſhall not trouble the Houſe to 
lay any thing to that one way or another, becauſe I 
believe they wiil not deny it. 

In the next place the Fill does take notice, That 
Sir Fobn Fenwick hath been [ndiReg at the 014 Baily 
in May, 1696. Sir, by a Law of this Parliament made 
laſt Seflions, no Man ought to be Indicted of High 
Treaſon withour two Witneſſes. Purſuant to that 
Taw, Sir Fokn ect hath been Indicted upon the 
Oaths of two Witneifes, Captain Porter (whom we 
have here) and Good#:a7 Fs whom we then had) who 
did Swear to the fame Treaſon ; and upon the Evi- 
dence of theſe two Witnefles the Jury four, d the Bill. 

We have this further Matter. Pefore the time the 
Pill was prefer; ted to tlie Grand -FJury, there was an 
EXamination Falker 1 botl 'F| of Porter and Ge od 219 in 
\V riting. 230 L th! ink it ws D<LOTC a Worthy Mem» 
ber of this Houſe, ro whom I Appeal in this Caſe, 

and in thoſe Examinations (it 3 miſtake not) the 
fi Informations EY ga) 'C againlr Sir 7 own Fenwick, 
as they gave againit ir. Cook, and upon the Tryal 
of Cook they were Swo!: N, and did Joilih 1e and Verti- 
fie the Informations they had given before. And if 
you pleate, we ſha:l cail Witmneiies to prove, That 


. bpon. the Lryal of Ccok, Poricr and Gooamun gave that 


Evidence that did egually ated Sir Tobn Fenwick 
(for he was then withdrawn, and could not be taken) 
and the Evidence Was, that Ccet, Sir Jopn Fenwick, 
with my Lord Hlighury, ny Lord Monger, Sf 
Witttam Perkins, S11 + Jon iricad, Charneck, Gooaman, 
and Porter, were altopert; c ar a Conſult eſpecially 
appoinrec | for the cariying on theſe Tiayterous Pur- 
poles. They y gave the Court a great deal of trouble, 
upon the Point whather Goodman was there at that 

Co'2 time, 
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time, and they did call ſome Servants of the Houſe 
who did prevaricate about that matter, but the Court 
"25 throvuzhly ſatisfy d, and it hath appear d more 
plainly fince, that they did abuſe the Juſtice of the 
Court, for that Goodman was undoubtedly there. Sir, 
Cook upon the Tryal was Convicted, and had Judg- 
ment of Death. And, Sir, he is attainted, but it does 
not become me to ſay, Why he is not Executed? His 
Maieity, no doubt, hath great reaſon for ir. But this 
I may ſay, being preſent at the Tryal, nothing was 
made more plain ; and Sir Feb» Fenwick appear'd to 
be egually concern d. 

To ithew Sir Fohbn Fenwick 1s Guilty, I crave leave 
to add this, he did withdraw himſelf, and fled, and 
was enquired after with diligence, and at laſt he was 
ounc!. 

Ve ſhall make good all we have charged him 
with, by Evidence (we hope) to the fſarisfation 
ot this Houle. 

Mr, Speaker, if you pleaſe, Mr. Baker, that is Sol- 
licitor for the King in this Caſe, does atrend at the 
Poor with all the Papers. We deſire that he may be 
let in. 

Ar. Speaker. Sergeant, call in Mr. Baker. 

Which was done. 

Mr. Speaker. What do you call Mr. Baker for? 

Mr. $:-z. Gould, To give an Account of this In- 
Gi&tment, for we have a true Copy from the Re- 
cord. | | 
Sir Thomas Poovys, Mr. Speaker, ſince I am here Aft- 


honed Counſel for the Prifoner, by the Allowance 
of this Honourable Houſe, upon his Application, | 


b 


{clior him) are a little ſurprized in what the King's | 
Countei ae going about; for in truth, we were nor | 


aware, nor do we find that any notice was given to 
the (>2ntieman at the Bar, that there would be any 
Proceeding 


without my privity, | crave leave humbly to ac- 
cuaint you on behalf of my Client, That I take it | 
ior granted that he is (I am ſure we that are Coun- | 
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Proceeding againſt him by Examining of Witnettes, 
or giving of Evidence ; he had (ir ſcems) the Vo 

of the Houle ſent to him, and likewiſz a Copy ye? 
the Bill ; but I could not underſtand chat the Houlſs 
had given notice that he ſhould be prepared by Wir- 
neſſes, if he had any, or be at liberty to Produce 
them. . Nor was there the lealt notic2 to hu, that 
there would be a Proceeding againit him by way of 
giving Evidence. He did, as I find, humvly appiy 
himſelf by Petition, T hat he mighe be hea-d 'by 
Counſel againſt the pailing of the Bill, and L[ jhai! 
very carctuliy obſerve thoſe Directions y 1 Fave Us, 
which I hope we ſhould not have ftood in 12d 05, 
but have behaved our ſelves as becomes us, and not 
have drawn in queition the Power OL Patina) 
I never had a thought ro do ſuch a thing ; ; 0p cis 1 
humbly lay before you tor your Cond eration, Whes 
ther without any fort of notice that | par i hg 
hath had from this Houſe to make his Defe: ICC: 1H 4- 
ny Evidence, and conſequently there- co:.:d 22 no 
need of Witnefles on his behaif (w Dn E 24 Wi 


ſo proceed unleſs he had had forewaritirnsz w pro- 
vide himſelf otherwiſe than by the Prin red Y Les, 
which (I ſuppoſe) he "go no Opporttiniy OL 122g, 


and whether within the Words Y O12 472 = t:d tO 
acquaint us wich, we may by hea:d, as to the rea- 
ſonableneſs of this Proceeding, that by and by we 
muſt crave leave to ſpeak unto. 

Mr. Speaker. Sir fobn Ferwick aid Petition, it 15 
true, That he might be heard by Countel at the Bar 
againſt paſling the Bill ; but he likevwite Petitioned 
for Counſel and a Solicitor, and the Antwer from 
the Houle was, Thar he ſhouid be al lowed Coun- 
ſel ro make his Defence. 

Sir Thomas Powys. a. Sir, I have ſeen the Or- 
der of the Houſe ; and crul y tnere did not any a 
occur from it to me, Thar ir ſhould be expected that 
be ſhould produce Wicneſles, for he praying a 6 
might be heard againir palling of the Bill, an? the 
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Order of the Houſe being that he might have Conn- 
ſel for making of his Defence, I did not apprehend 
that it impowered us ſo to be prepared as to bring 
Witneſſes, eſpecially there being no notice given to 
him to bring Witneſles, nor no way for him to com- 
pel them to come here. | 
Sir Barth. Shower, Mr. Speaker, we do acknow- 
ledge that we are fo far ready as to offer ſome Con- 
ſiderations againſt the reaſonableneſs of the Bill. We 
perceive our ſelves confined not to Argue againſt ſuch 
Bills in general, and therefore ſhall confine our ſelves 
as to this Bill againſt Sir Fohn Fenwick in particular, 
and the ſuggeſtions in the'Bill ; but as to making his 
Defence againſt matter of Fact, and to Anſwering 
Noe. 7s over ws £1S Charge made at the' Par, we 
made ;le day before attloe Are NOt ready. The firſt time we 
ring of the Hoſe. _ had notice that Sir Fohs - Ferwick 
ſhould Attend, or be brought to the Bar, was laft 
Night at Nine or Ten a Clock at Night. *Tis true, 
the Order ſaid that the King's Counſel ſhould pro- 
duce Evidence for the Bill upon this day ; but ir 
wes not Oidered that there might be Evidence pro- 
duced for Sir Fohn Fenwick, or at that time- that he 
ſhould be Perſonally prefent: We are ready, with 
all ſubmiſſion, to offer what we have to ſay againſt 
the paſſing of this Bil}, upon the Suggeſtions made 
in the Þiii, as Sir Form Ferwick's Caſe is there repre- 
ſented ; but to anfwer them in reſpet of Truth or 
Faiſchoud, that we are not prepared to do ; whether 
you wii hear them to that before you have heard 
us, In the other particuiar, that we iubmit to you. 


Mr. Speaker. Sir, you had Notice on Wedneſday 


- Taſt, that Sir Foby Ferwick fhouid have liberty to 


make his Deicnce by Counſel; and if you had 
doubred whether he tnouid be admitted to do it by 
Witneſſes you might have applied to have known 
the Pleaſure of the Houſe ; Bur if that be what you 
ſtand upon, if you will -witkdraw, you fhail know 
the Pleaiure of rhe Houte, rn all 
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Mr. Sergeant Gould, I muſt confels we depended 
on it, and expected no other Thing than that the Pri- 
ſoner at the Bar ſhou'd produce his Evidence. This 
was our Order, and I apprehended that tie Petirion 
meant the ſame Thing ; For, as I remember, it wa 
an Order likewiſe that the King's C ounſel ſhould 
produce the King's Evidence : What Reafon was 
there for that Evidence, untieſs Sir Fob» was to ap- 
ply himſelf to anſwer it ? 

Mr. Recorder. I beg your leave to oblerve with 

what Reaſon the Countei oa the other ſide make this 
Objection ; when 'tis the import of this Bill, thar 
Sir 7obn Ferwick is F any of High Treaſon: And 
your Order ſays, They are to be heard againſt the 
Bill, that 1s to Jay, They aie to be heard againtt 
the "High Treaton charged upon him by this Bill 
Therefore the Houſe did direct us to pi 'oduce the 
Evidence againit Sir J on Ferwick, to veriiy the Sug- 
veſtions of this Bill: And fo I cannot apprehend 
what can be more proper at this time, but tO Prove 
the Fact againſt Sir own Fenwick ; and *ts their Pu- 
fine{s co defend it as well as they can, 

Sir Thomas Powys, What was faid by the Learned 
Gentleman on the other fide, 1 hope will ketome 
reaton why we might be of Opinion, that we thou!d 
not have Occaſion to produce Witnciles : Ard the 
Truth is, This Bill does no where 1o nuch as 12 
Sir Folm Fenwick is Guiity of High Treaion : and 
therefore Mr. Recorder was under fone Mikake, 
when he faid the Bill cnarged thar he was Guilty. 
The Bill does not any where make ſuch an Ailega- 
tion ; there is nothing but aRecical that he was indict- 
ed for Treaſon ; ; and then it recites, i hat whereas 
he had protracted his Tryal by fuch Means as are 
mentioned, and Goodman had with- drawn himſelf, 
(bur it does not lay with his Privicy ;} and then fol- 
lows the Enacting part, Be it Es acted, &-c. So that 
tnere is no fuch Thing as any Aljegation thar-he 1s 
gulity , Whereby we cou'd imagine oat £a5 was 
QC 4 Le 
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the Fat or Queſtion between us. We now offer 
theſe Things humbly to you, and ſhall readily ſub- 
mit to what you think fit to do in it. 

Mr. Recorder. Sir Thomas Powys ſays, That Sir 
Fohn Fenwick is not Charged with his doing any Act, 
or being Guilty of High Treaſon ; but the Bill takes 
Notice that he ſtands Indicted for it : "Then it will 
be enough for us to prove, that he ſtands Indicted, 


unleſs the Houſe think fit to let us go into the Evi- Þ 


dence of his being Guilty. 


Sir Bartholomew Shower. We will not oppoſe the | 
roducing Evidence to prove the Suggeſtions of the 
$a, and the Recitals made therein : But if they at-| 
tempt to prove him actually Guilty, by living Wit-| 
neſſes, as they have opened it heie at the Bar, that 
we humbly beg leave to oppoſe. Bur if they think 
fit to prove the Suggeſtions of the Bill, That there 
was an Indi&tment, that there were Witneſſes ſworn 
to it, and one is withdrawn, and the Promiſes of 
making Confeflion, and his Prevaricating in that 
Matter, we are ready to make our Defence to that. 
Mr. Speaker. Gentiemen, you .muſt withdraw be-F 


fore you have the Directions of the Houſe. 


Accordingly Sir Foha Fenwick, and the Connſe! on both 


Sides, withdrew. 
And beirs withdrawn. 


Mr. Speaker. Gentiemen, you have heard what iÞ 
ſtood upon by the Counſel for Sir Fohbn Fenwick: 
They ſay, if yo» call only Evidence to prove theft 
Suggeſtions of the Bill, they ' are ready to anſwer 


them ; bur if you call any 'Evidence to prove Sit 


Ffobn Te:wick Guilty of this Confpiracy, by living 


Witnef!*s, they pretend they are not ready, and lay, 


They ad not know they ſhould be allowed Libetty 


to Produces any Witneiies. 
' Sir 799. Litthton, Mr. Speaker, the Counfel could 
not think that the Bijl ſhould fer forth thar Sir Fo 
Femwick was Indicted, ' but that the Houſe would 
ow by what Means ; and that Goodman was gont 
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away, and we ſhould not Enquire by what Means. 
What are the Objections by the Counſel againſt the 
Bill 2 Say they, We are ready to give Reaſons a- 
gainſt the Bill ; They do not Speak down-right a- 
oainſt your Juriſdiction : But, ſay they, we are rea- 
dy to ſhew *tis not reaſonable in this Caſe, as ſtand 


| Circumſtances, to paſs this Bill. Sir Fohn's Petition 
{ was to be heard down right againſt the Bill, If it 
was your Intention to hear him to that, and to that 
only, I Conceive you would not have worded your 
) Anſwer as you did. You ordered him Counſel to 
” make his Defence, and at the ſame time ordered the 
- = Kings Counſel to produce the Evidence. How could 
E they underſtand it, but to make defence to the Evi- 
E dence? It may be they have a mind to have another 
= Fee, whether you will think fic, in the Circumitan- 
” ces you ſtand, to give them further time I do nor 
E know : But the Circamſtances of the Kingdom, and 
King's Life, muſt be conſidered, as well as Sir Fobn 
= Ferwick. What is the meaning that they are nor pre- 
= pared? I ſuppoſe it is to have further time. Bur I 
= think your Order its fo plainly worded that they 
| could not ignorantly miſtake it. 


T ord Norreys. I riſe up to the matter of Fact. 


That Gentleman tells you your Order is plainly war- 
| ded; tis fo, if they had timely notice of it: But the 
| Counſel at the Bar tell you, they had no notice of 
| this Order till Ten a Clock laſt Night. 


Mr. Speaker. That noble Lord does Miſtake ; for 
that which they ſay they had no Notice of cill laſt 


| Night, was, That Sir. Job» Fenwick ſhould be brought 
| hither ; but the Notice that he ſhould be heard by his 


__—_ for his Defence was tent him the Day be- 
ore. | 

Lord Norreys. This very Order, for his Majeſty's 
Countel to produce the Evidence, was made but up- 
on Thurſday. 

Mr. Speaker. "Then I miſtake. But the Order tha: 
Was made upon his Petition I ſent away immediate- 


(26 ) 
ly : But the Order they mean, I ſuppoſe, 4s that for 
bringing him hither. 

Mr. Cowper. Say the Councel for Sir Fobn Fen- 
wick, we come prepared to make defence to every | 
thing charged in the Preamble of the Biil, but what | 
1s not charged we do not come prepared to make de. Þþ f 
fence to. Now they conceive the Fact of High- | © 
Treaſon is not charged upon him by che Bill, and if 1 
true, it was of great weight; but as it 15, "tis none :Þ 0 
For firſt, 'tis plain, the Preamble recites that he wasÞ} { 
Indicted of High-Treaton by the Grand Jury, "That Þ { 
is a Charge of High-Treafon within the Bill ; for itÞ 1 
ſays, he was Charged by the Oaths of his Country 
upon the Oaths of Two Witneiſes, and there is the t* 
very Overt-A& recited in the Preainble of the Bill.Þ 
Now allowing this its due Weight, Can any onef} f 
think that ſits here in his private Judgment, That cheſs tf 
High-Treafon thus recited, as found by the Grand h 
Jury, could be apprehended by Sir Fobn Finwick orf © 
his Councel as no part of his Charge * "The very 
Nature of the Bill ſpeaks it ; for could any one think, | 
that you would Ground a Bill of Attainder upon af} 8: 
Suggeſtion, that he being Indicted of High-Treaſonſ © 
had ſpirited away one of the King's Evidence, or fort 
giving falſe Information to tie Government. SothatÞ Pr 
this is trifling with the Houſe, wich Submiliion. (© 

Sir Richard Temple. Can any Body ſay any tlung | On 
of the Intention of che Houſe, when 'tis reduced in-$ - 
to a Bill ? Is it not the Bill that he is to make his De-F| ©© 
fence to ? And the Gentleman that ſpake laſt, ſays, Po 
That no Body could think otherwiſe 2 Why Sir, nof M 
Body 1s to think otherwiſe than the Bill ſtates it. - 

Now the thing before you is, Whether upon the Hi 
Suggeſtions of this Bill 'tis fir for you to Pals it? The 
. Caſe of Mortimer was, That he had made his Eſcape, Þ © 
being under an Indictment of High-Treafon, and it}: 
came before the Houſe, Wherher upon the Stacute of Yo 
25 E. 2. it was High Treaſon : But they did not de-£ 2 
bate the Fact. | al 

Now 
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Now you have brought a Bill here, and all the 
Ground is, That he was Indicted for High-Treaſon, 
». | bad thus and thus Prevaricated and Delay'd his Try- 
ry | al, upon Promiſes of Confeſlton, and in concluſion 
+ || one of the Witneſſes is withdrawn : Sir, no Man is 
1. | to make his Defence but to what is in the Bill; nor 
h. | can you Examine to any thing but what is ſuggeſted 
Þ in the Bill. If you will pnt the Iſſue upon the Guilt 
> «| of Sir Fohn Femvick, he muſt have a fair Tryal in 
a; | ſome Place, and that he can't have here upon Oath; 
12 þ for upon all Bills of Attainders they have had a fair 
ir Þ Trya! above. 

r5þ Mr. Smith. 1 always thought when a Bill of At- 
1.| tainder was to pals through this Houſe, That every 
1 | Man was Concerned to here what Evidence he could, 
nel. to make it appear whether the Perſon was Guilty of 
heb the Facts that were alledged againſt him to condemn 
nd him for ; and, I take it, the Principal Thing to be 
or Þ conſidered 1is,. Whether he be Guilty of ſuch a Crime 
ry þ 45 deſerves ſuch a Puniſhment. So that, I take ir, 
1k, | the Queſtion now is, Whether Sir Fohm Fenwick 
1 aþ hath had that Notice to produce his Evidence as is 
nk convenient? For I think we ſhould loſe time to 
&rþ let Counſel ramble upon the Reafſonableneis of our 
22 Proceedings ; the Queſtion 15, Whether he is Guilty 
| of the Fact ? Sir, I can never think the Counſel could 
ing} underſtand your Order, when it fays ro make his 
in-þ Defence, bur it muſt be to the Fact upon which he is 
Je-ſi to be condemned. You have already determined the 
ys, | Point, as to his Prevaricating, but that is not the 
noÞ Matter that jhall make me find him Guilty : but the 
| Evidence that will weigh with me is the Evidence of 

cheſt High-Treafon, and how far they can anſwer it. 
Che Mr. Hooper. The Queſtion is, Whether or no 
mA there be a ſufficient Guilt laid to this Man's Charge ? 
]itÞ or in all Courts of Judicacure this is a certain Rule, 
off} You muſt proceed Secundum Allegata & Probata ; and 
you ſhall not go about to prove a Thing unlets it be 
aledged. Now the Queſtion is, Whether this Thing 
| | DE 
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be alledged in the whole Bill, That Sir Fobn Fen- | 


wick is guilty of High-Treaſon ? And if not, whether 
they ſhall prove what is nor. alledged ? *Tis true, it 


hath been alledged that a Bill hath been found ; but | 
ſeveral have been Indicted who have been Acquitted. 
It is poſſible the Prifoner at the Bar may be Guilty ; |} 
but I think we muſt obſerve that Method here, that | 
is obſerved every where elſe, and that is not to go | 


about to prove any thing that 1s not alledged. 


Mr. Clarke, The Learned Gentleman hath made j 


an Objection that perhaps would hold very well in 


Weſtminſter Hall : But I ſuppoſe he may remember | 


this Bill muſt have a ſecond Reading before you, as | 


a Houſe ; and there may be Allegations ditferent | 
from what they are now. Bur the principal Matter | 
before you is, Whether this Gentleman be Guilty of | 
- High-Treaſon, or no? And if they did not prepare | 
to that part, I think they were negligent to their Cli- þ 
ent; for it appears to be that part that is like moit F 


ſenſibly to atte& him. 


' Mir. Howe. The more I h:ar the Matter debated, Þ 
the more ir ſeems ſtrange to me. I have heard the biil 
read, and took notice of the Heads of ic: I always 
undciſ{tood the Preamble of the Bill tro be the Induce- Þ 


ment to the End of it; I was mightily lurprized to 
hear the Kings Counſel took no notice of any part of 
it, I think they did not ſpeak materially co one Poiat 
of the Allegations in the Bill, ſo that the Allegations 


do fignify nothing: It they intend the Allegations 
ſhould tignify any thing, they ought ſure to be fully Þ 
proved before we paſs our Judgments upon the Bill. 
The Counſel, inſtead of endeavouring to prove him || 
Guilty of High-Treaſon, have applied themſelves on-| 


ly to prove that he was Indicted for High-Treafon, 
and have been fo far from proving that he hath pre- 
varicated, that they ſay not one Word of ic. Infiead 
of Proving that he has forged Papers, in order to ati- 
enate the Minds of the King s Subjects, they ſay no- 
thing of that neither, tho” in che Bull chelc are recited 
23 


( 29 ) 


I; Motives, for paſſing of it. Whatever is laid down 
| in the Bill, as a charge againſt him, ought to. be pro- 
ved, or how can we Anſwer paſling the Bill. No 


proceeding can be juſtifiable, if the Fact upon which 


it is grounded, is any way ſuſpicious or doubtful: fo 
I that I hope the King's Councel will go on, to prove 
# the Allegations of the Bill, or the Houſe to: deny 
} both them and it. | 


I ſhall no more give my Vote to Hang him, be- 


| cauſe he is Indicted of High-Treaſon, than I ſhali be- 
# cauſe he hach been in Newpare. 


Mr. Sloane. TI think a great deal of your time in 


| debating this Matter may be ſaved ; though 1 will al- 
E low the Bill might have been drawn better, and that 
| abare Indictment is not a ſufficient Ground of it ſelf 
| for a final Deciſion of this Matter: But when at 
| the time of the finding the Indictment there was two 
| Witneſſes, and one of them is withdrawn, and is 
| ſuppoſed by his means; if the Bill ſeems imperfect, 
E for any thing before you now, you will not ſtay all 
"> Þ the Proceedings upon it ; bur if you ſee it imperfe&, 
* and it may be amended, you will amend it at the 
| Committee. I think the Favour you Fave given 1s 
| abuſed, and that *tis | og trifing from the Bar. 
a 


In one Breath they lay, They could not pet ready, 
for they had no Notice till laſt Night; and in the 


next place they ſay, They will go on to every thing 
{ but his being Guilty ; and I believethey never will be 
prepared for that. 


Mr. Attorney General. Sir, Tam very unwilling to 


| ſpeak any thing in this Matter ; becauſe, Sir, by the 
| Place I have the Honour to ſerve his Majeſty in, as 
| one of his Councel, it ic was in the Courts below, 


[ muſt proſecute on behalf of the King : But I am 
very ſentibie while I am 1n this Houſe, 1 am in ano- 


ther Capacity ; I am to Vote haze as a Judge, and 


not as a Party. 

That which I do now troub'e you about, is in re- 
ation to the Matter that hath been Objected ; Thar 
the 
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the Bill does not expreſlv affirm, that Sir John Fen- 
wick was Guilty of High-Treaſon, but only that he 
was Indicted for it : Truly I chought, and do till, 
wich humble Submiflion to the Houſe, That that | 
Matter of Afirming him to be Guilty of High-Trea- 
ſon was not to be inſerted in the Bill ; for that will 
be the Conſequence of your Judgment, and Opinion, 
upon heating of the Evidence. The worthy Mem- 
ber that ſpake laſt ſaid, the Bill might be better drawn; | 
I am forry we had not his Afﬀiſtance in it ; But with 
Submiſſion to his Underſtanding I think tha: had 
been too much Preſumprion, till you were fatisfied 


{ 


| 

whether he was Guilty orno. We could only go off { 
far as to ſet forth the Facts we knew ; as that he Þ | 
was Indicted that we can veritie, and can't take this Þ * 
to be like the Caſe of an Indictment ; for there youÞ} * 
muſt affirm ſuch and ſuch Things that cannot be al-Þ * 
tered afterwards : But a Bill in Parliament hath many Þ * 
Steps, you read it ſeveral times, and commit it ; foffl 
thatsyou alter the Suggeſtions of the Bill as the Caſey © 
appears to you to be verified ; and it you be of Opi-P : 
nion that he is not Guilty, you will net condemn} ** 
him becauſe he is Indicted: However that is not im-} © 
material but proper to be ſet forth for a Ground offÞ 
your Proceedings, That there was a Probabiliry off * 
his being Guilty from that Accuſation. Þ hes A 
Sir, I confeſs, I can't think that thoſe Gentlemen t: 
- that are Councel for Sir Fobn F:nwick could think 
that you did intend to proceed otherwiſe than to hear T 
Councel as tothe Fact. They could not think that tf © 
proot of his being Indicted, woa!d be Ground F 


enough for you to proceed to paſs the Bill ; For hovE 
could any body think, but you would come to exzÞ 
mine the Fact? I can't ſee how they ſhould come to © 
Miſtake unle *wwas wilfully. [% 
Mir. Frice, The Matter now Debated, is, whit F 
Method ſhall be followed, or what Evidence ſhallfp 
be given upon this Bill, or whether Evid: nce ſhall bt 
given of any other Matter than is ſuggeſted in . 
| Bil}: 
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"Bill; T muſt confeſs, making a falſe ſtep at firſt ſetting 


out, hath put us out of che way hitherto : For in the 
Caſe of my Lord Srrafford Witneſſes were Examined, 
and he was Adjudged tro be Guilty, before there 
was any Order for a bill of Attainder. But ſince 
you are in this way. pray conſider whether the 
Councel againſt the Bill have gone according to your 
Order. The Order was, That Councel ſhould be 


| heard to prove the Sugpeſtions of the Bill, and the 


Counſel for Sir Fob» Femvick do not oppole that, 
but the Councel for the Bill open more things than 
are comprehended in the Suggeſtions of the Bill, for 


| the Supgeſtions ace oniy a Kecital, and are no po- 
 ſitive averrment. And though a Bill and an Indid- 


ment do veiy much ditter, yet they muſt agree in 


| this, to put a Charge upon the Perſon. If the Pre- 
| amb'e is not to any purpoſe, What need they have 
| made any ? They might have faid only, Let him be 
| Attainted, To what purpoſe does Sir fohn Fenwick 


come to the Bar 2? If it is to any purpoſe, 'tis to An- 


| {ſwer the Chaige of the Bill. That learned Perſon 
| ſays, the Bill ought nor to Suggeſt that he is Guilty 
| till the Marter 1s proved, then there muſt be an A- 


mendment in that point, and that will make it a 
new Þill, and then he muſt have another Day to 
Anſwer tnat new Charge. But they might as well 
Fave faid he was Guilty of High-Treaſon, as to ſay 
in the Enacting part, that he ſhould be Attainted. 


| Therefore if the Gentlemen for the Bill, will proceed 

# and prove the Preamble of the Bill, let them. Other- 

| wiſe I defire there may be another Day for Sir fobn 
| Fenwick to Attend,and let them do all together. 


1 Is *7 ; [ bd X Y 1 _ 
Sir Ch1 iftopioer Muſgrawe. J think das tO that learn 


| ed Perſon nothing is to be laid ro his Charge, for I 
| think they have drawn the Bill purſuant to the Di- 
þ 7ections. And if they had drawn it otherwile, be- 


fore they had known the Senfe of the Houſe, 1 
tynk they had been Guilty of a Crime. 


That 
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That which ſeems to be before you, is what was 
opened by the King's Counſel, and that was to prove 
the Treaſon. Now, Sir, I would be glad to know 


of any Perſon, Whether any thing is to be admitted | 


to be proved at your Bar but what 1s ih your Bill ? 
For let us have a little regard to the Proceedings in 
Weſtminſter-Hall. Can any Perſon upon any Indid- 
ment of High-Treaſon., offer Evidence of any Trea- 
fon but what is expreſs'd in the Indictment ? And I 
think this is the ſame in effe&t; for here you draw a 
Bill of Attainder againſt Sir Fohn Fenwick, and in 
Juſtice you ſend him a Copy of it, and with great 
Favour too, you allow him Counſel to Defend him- 
ſelf. To what? as tothe Suggeſtions that are in the Bill. 
Otherwiſe to what end did you ſend him the Copy 
of the Bill ? Now if you will admit of any thing to 
be proved but what is in your Bill, I know not of 
what dangerous Conſequence it may be, for 'tis im- 
pofiible to be prepared for it. 

Mr. Sollicitor General, Tf the Counſel againſt the 
Bill could be any way miſtaken, or think the Bill 


defective, I am for giving them longer time to make | 


their beſt Defence, but I think neither onenor the 0- 
ther of them true. But your Order was to draw a 
Pill for Attainting Sir Fobhn Fenwick of High-Treafon, 
and I think if the Bill had gone no farther, but Ena- 
cted that he ſhould be Attainted of High-Treaſon, 


we had {tritly purſued your Order, for the Pream- j 


ble is no neceftary part of the Bill. 


A'Bill and an Indidtment are of quite different | 
Natures ; thereis a Form for an Indictment, but none # 


Preſcribed for an Act of Parliament. 


As to the Preamble, the Debate when it was Or- | 
dered went no farther than that he was Accuſed of | 
High-Treaſon, and was like to have been brought to | 
his Trya!, and to delay 1t he pretended to make an in- Þ 
genuous Confeifion, and inftead of thar, there was | 


rroduced a Paper which you have cenſured (as you 
thought fir Jand upon that you voted a Bill to be 
| bromgit 
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brought in to Attaint him of High Treafon ; what 
then could be expedted more for che Inducement, but 
the Debate upon which it was Ordered. 

If the Houte had thought tit to Examine Witneſſes 
before, (as now) no doats but the Pill ſhon'd have 
Suggeited that he was Guilty of Hish-Treafon ;- but 
'tis time enongi or. you to Sugpelt that, after You 
have heard what the Wicneſſes {hall fav. If the Coun- 
ſe] did nor know this, notwithſtanding all thar I 
have faid, I am for giving © ; th em time, bur (with Sub- 
miffion) it was impoflib'e for them to miſtake] is - It 
the Bill had went no farther than, Be it Enacted, 
that he ror d be Attainicd of High Tre enſon, then they 
had ſome colour to fay there were different Species of 
High La and th: 27 Cou! 1d not tell ro what parti= 
lar q "acts tl oy ſhouid apply rhe emtfeives. But when 

e Indictment 18 Recited, which ch arges Him with par- 


1 denlar Faas, and tells him Dy Woat Witneſſes the Bill 
was found, It Was impoflible for the Counſel not to ' 
know that the Treaſon in the Indiament was the 
E Fiich Treaſon you did intend to Enact that he ſhould 
| bÞ Actainted for, bur when they ſay they are not rea= 
| dy, truly there may be ſome renliim for it, tor I be- 
| lieve they never will be ready. Some etimes Men WI, i} 
| be wiltully miitaken, and ſometimes 'tis their mistor= 
1 tune to be fo. They ſay they are miſtaken, which 
| c| theſe are true I know not. But we have ſeen al- 


eady the time when-he hath 1 trifled with the Courts 


; f Juſtice, he hath delay'd his Tryal till one witneſs 

E 3 withdrawn ; if you give him longer time, he may 

y have the good Gemne to have the other gone O03 

y {ice no reaſon for you to forbear heating of the £- 
; Fong Ce. 
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known it allow'd as a good excuſe: But *tis objected, 
you mult go ſecundum allegata & probata, and nothing 
being in this Bill like what the Counſel for the Bill 
did open, *tis not fit to hear Witneſſes to what is not 
alledged in the Bill. I grant that; and yet I think 
the counſel ought to be allowed to call Witneſles to 
proveevery thing they haveopened to you :*Tis agreed 
they ought not to have brought in a Bill to fay in 
point blank terms, he is Guilty of High Treaſon : 
but then ſay they, you ſhould have Charged in the 
Bill whar Treaſon he is Accuſed of, and then they 
ſhould have been admitted to prove it. With Sub- 
miſſion, the Bill does that thing; for the Bill does Re- 
cite, that he is Indifed of High Treaſon in Compaſ- 
ſing, &. *Tis plain then the very Treaſon that is 
Charged upon him by the Indictment is ſpecified in 
this very Bill: And ſure you will permitthem to prove 
what 1s alledged in the Bill. Now What did the 
Counſel for the Bill open? That at ſeveral Meetings 


they met to Conſult of the Matter, that this Bill takes | 
notice of : Did not the Councel tell you when Char- | 


ck went there for that purpoſe, and when Charnock | 
met them again for their further Afſurance 2 Now | 
this being 1ſo plainly ſet forth in the Bill here, which | 
Recites that this Matter was proved by two Witneſſes, | 
upon the Credit of whoſe Teſtimony his Indictment 
was found, and that one of them is gone away; and F 
all they ſay now is we are ready to prove the matter | 
then Sworn : 15 not that proper to {atisfie Gentlemens | 
Conſciences that won't Convid this Man without E- | 


vidence ? | 


Sir Francis Wniningtoy, Mr Speaker, I humbly Þ 
conceive the Queſtion is not now, Whether Sir Jon | 
Fenwick 1s Guilty or not, But, Whether the Objections 
the Councel for him have made, be fo ſtrong as you Þ 
will grant what they move to you? They tell you F 
it Councel will proceed upon nothing but what 1s Sug- Þ 
geſted in the Bill, according to your Order, they are þ 


ready to make their Defence. It was ſaid the Kings 
| Councel 


(3s) 


Counce) was Ordered to give their Evidence, that 
can have no Interpretation but as to the Matters in 
the BI. | 

Say the King's Councel, We will prove him Guil- 
ty ; lay the Councel on the other ſide, I hope the 
Houſe will give us time ro Encounter them in that,tor 
you haveno {uch thing in the Bill. The ſending them 
the Copy of the Bill was as much as to ſay, you need 
not prove any thing but what 1s therein aiſerted. 
"Twas ſaid by the learned Gentleman there, that there 
might have been an AR of Parliament which might 
have ſaid only, Be it Enated, That ſuch a Man be 
Arttainted, without giving any Reaſon. TI cannot 
deny but it might be ſo without any Reaſon, bur [ 
60n't believe it will be ſo. And another learned Per- 
fon was for mending of the Bill; fays he, when you 
have the Marter of Fa& proved betore you. 1t may 
lead you to the amending of the Bill, and Inferting 
what you pleaſe, and EnaQing of it: but does that 
Anſwer what the councel faid on the other ſide? 
Would you have us Anſwer what we did not know 
that you would ſtznd upon? The Queſtion 1s not, 
Whether he be Guilty or no? Pur whether the Ob- 
jetions that are made be good to give them time? 

Col. Grazvil/, Sir, the Councel (by what T 
oblerved from them) have ſtarted ewo Difficulties, 
and really (to me) both ſeem very material ; the firſt 


” Is, Whether the King's Councel inall be at liberty to 
| prove any thing that is not ſuggeſted in the Bill: The 


other is, whether Sir Fob» Ferwick had due notice to 


| make his Defence. 


The firſt is a Matter of very grezt Moment. You 


| are proceeding upon a Bill where not only the Liteof 
| or Fobn Ferwick, but the Life of every Man in Erg- 
| land is in fome meaſure concerned. When a Prece- 
| dent is made in this Caſes, no body knows who may 
be affected or hurt by ir, and therefore I defire you 
| Will fertle chat Matrer, and have the Judgment of che 


Houfe, whether they will admir the Councel to prove 
FT 2 any. 
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any thing that is net ſupgeſted in the Bill; if you 
will, I do not fee how any Man that ftands at the 
Bar of your Houſe, can be prepared to make his De- 
fence. For there ſhall be one Crime alledged in the 
Bill, and when he comes to the Bar, the Councel that 
are to Profecure, ſhall go quite off from that which 
15 laid in the Bill, and produce you Fvidence to a new 
Crime. Sir, you had as good allow him no Councel, 
or Copy of the Bill which you thought fo neceſfary 
for every Man that was to come upon his Tryal for 
his Life for Treaſon, That you altered that Tryal, 
and declared no Man ſhould have any Treaſon proved 
againtt him that is not alledged againſt him in the In- 
11CEmeCnt. 

We have had great Complaints of Weftminſter Hall 
upon this Subject, and if the Parliament ſhould pro- 
ceed in this manner, may have the ſame again. It 
we are too raſh in our proceedings, they will be 
countenanced mightily in them, if you ſhould pro- 
cecd againſt a Man, and Condemn him for one thing 
when he is Accufed of another; I defire to know, 
how we can Proceed on a Bill upon which Sir obs | 
Fezwick 1s to be proved Guilty, and he hath no op-| 
portunity to Anſwer to it; I take it, as this Bill is þ 
drawn, Sir Fobn Fenwick's Guilt 15 no way concern d | 
in it: for whereas the worthy Gentleman tells you Þ þ 
the Treaſon is ſpecify d, there is no Treaſon fpecity'd | 1 
otherwite than that he is Indicted for it. ” be 

Mr Geerge Rodney Bridges. Sir, I think the proper Mf 
Queltion before you is, Whether you will allow Sirf T; 
Foby Fenwick time to produce ſuch Witneſſes as heP he 
{hall defire for his Juſtification? *Tis a little ſtrangeÞ lib 
to me, that the Gentlemen that are of Sir Fob» Fer-Y} par 
wick's Counce), thould inſiſt upon farther timefor hisÞ if 
Preparation, waen (I think) "tis very plain, they weref 
cold what chey were to prepare for by the Bill, whichB 
was, They were to jultifie Sir Jobr Fenwick againitÞ 
thoſe things he frends Indicted for; and the Matter hj 
or the Indictment 1s the thing to be proved betorefi 

| you 
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* in the Bill, is net ſo Worded, fo Charged, a 


| but to comein proof here: For if it. proves to he well 
| Charged. in the Preamble, *tis a particular Fact of 
E Treaſon he is to Anſwer for in this Houle, and then 
| he hath had time enough ; ſo that now you are to 
| judge of your own way of expretiing your ſelves. I 


(37) 
you and the Witneſſes to make it good, are likewiſe 
mentioned ; one of them is gone, but his Teſtimony 
remains upon Oath, not only tothe Grand-Jury , but 
in another place, I do not think you will think it 
reaſonable, after the King's Councel have made out 
their Evidence, to give Sir fobny Fenwick time to make 
obſervations upon the Charge ; ſo you will conſider 
before you hear the King's Councel, whether you 
will allow him farther time, or no. 

Sir of. Williamſon. Mr. Speaker, The Gentleman 
that ſpoke laſt, ſtates the Caſe to be, Whether you 
Fill think it reaſonable to allow Sir fob Frm ich 
farther time to produce his Witneſles 7 You may, Sir, 
make that the Queſtion ; but that wil: depend vpon 
another, which 1s, Whether you think that Str 547 
Fenwick had not notice enough to prepare to defend 
himſelf againſt che Charge contained in the Pream- 
ble of the Bill 2 And I add this further, Whether 
Manner and Way of expretiing that particular Charge 
exprefly to become a Charge that ke 15 to Antwer ; 
and not only as a Matter of Fact Hiſtoricaliy related 


I 


o 


© believe every Gentleman knows 1t was che Senſe and 


per þ 

Sit | 
, heÞ 
ge 
Fer-F gations that he had been Indicted, &>c. 
xr 18Þ if you ſhall allow theſe Gentlemen to except againſt 
| your way of exprelling your ſelves, that I ſubmit to 
hictÞ} you. Bur *tis clear to me, that this was a very good 
{ and proper way of exprefling your ſelves, to Charge 
: him with theſe Facts, and togive him Liberty to dif- 
fore} 


Were 


ainlt 
Atter 


VOY 
d 


Meaning of the Houſe, That thoſe are the particular 
Treaſons mentioned in the Indictment with which 
he ſhould be Charged at the Bar, and have time and 
liberty to Defend himſelf ; and not only to the Alle- 
Now, Sir, 


prove it. If he and his Councel underitood it other- 
D 3 wile, 
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wiſe, the Queſtion is, Whether their differing with 
you in the way of Exprefling it ſhall be allowed to 
them, wichourt taking a reaſonable Exception to it ? 
You are tyed here to the ſtrict Rules of Juſtice, but 
as to the Forms of Proceeding below, ÞT don't think 
you are. Our Meaning was moſt certain (though | 
he was Indicted, that was nothing to us) Thar they | 
ſhould bring their Proof to our Bar to prove him 
Guiicy ; and if you ihould give him two or three 
Pays time, *tis to mend your Biil to their way of f 
Expreſiion, and to their Senſe. | 

Mr. Brotherron. 1 take the Queſtion to be now, | 
Whether the King's Counſel ſhould give Evidence of | 
any other Matter than what is alledged in the Bill ? F 
As to that I muſt obferve to you, Thar this Bill does | 
not ſet forth any particular Charge againſt him ; it 
does not ſay, That he fuch a Day did fach a Fad, | 
whereby he can make his Defence, *tis only the Re-F 
, Cital of an Indictment ; and it does not fay the par- 
* ticular 'Time and Place where the Fact was done. | 
Now as to what that Gentleman fays, It it had been} 
faid Generally, that he ſhould be Attainted it hadÞ ; 
been ſufficient. 22 H.8. The Statute for Atraint-Þ | 
ing one for putting Poyfon into a Por, &c. there 8Þ 
the Day and Year when the Fact was committed, þ 
and ſo he might make his Dezence. Then the Kings 


LE ASS 


Councel offer to prove, That this Goodman was con-F þ 
veyed away by Sir Fob» Fenwick, and there 1s nof þ 
iuch Charge in the Biil; for the Bill only ſays, Tha 
he 1s withdrawn ; and ] am of Opinion they ought is 
-,.O give Evidence of nothing but what is in the Bill. | C, 
Mr. J/hittaker. As to the Exceptions made by th 
the Councel to the inſufficiency oi the Bill, by whict} 
they pretend Sir 7obn Fenwick vras lead into an Erf 
ror, 1o thatthe had no'due Notice, I muſt needs fay,| 
If they were in Feftminfer Hail they would be in thef 
Right : But. this Houſe is not bound to thoſe Forms; 
for I believe the Enacting Clauſe would do the Buſ-| 
nets of Sir John Fenwick well enoigh, if all che rell 
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were laidaſide ; and yetT will conſider it withas much 
Tenderneſs and Conſcience for the Priſoner at the 
Bar as any that bring. Arguments from Weſtminſter 
Hall. I] would conſider, Whether ſuch a Defence 
as they have made, that from the Bill (as to what 
is laid in it) he had not Notice enough to prepare to 
make his Anſwer: They ſay, a Recital is no direct 
Afﬀirmation. In Civil Matters it is an Afﬀirmation. 
For to fay, Wherens ſuch a one is Beund, is good in a 
Declaration upon a Bond. Now I] would know, 
Whether this be not enough to ſay, thar he is Indid- 
ed without an Allegarion thar he is Guilty 2 Had 
the Bill no recital ar all, it had been an Objettion ; 
but it may be it had been ſuch an Objection, that 
they ought to have done ſomething of their Parts, as 
to have delired the Opinion of the Houſe to what 
they ſhould have anſwered : For ſuppoſe there had 
been no Recital at all (and you may make what 
Recital you think fir) what ſhould Sir Fohbn Fenwick 
have done 2 "There are ſome Caſes where the Com- 
mon Law docs allow a general Charge; A Man is 
indifted for being a common Barretor, and there are 


: no Inſtances given in the Indi&tment; why then he 


comes and prays the Court, that they may declare 


| what Inſtances chey will go upon and that they may 


give no other in Evidence : Therefore I queſtion not 


-| bur that ſhould have come on his part. He is to be 
* heard as to the Enacting part of the Bill. Now if 
'} they do offer to give Evidence of any Treafon that 


is not ſpecified in the Recital of the Bill, and the 


| Councel make an Objection to it, I ſhail agree with 
'F them. 


Sir £4. Seymour, Mr. Speaker, what hath been 


-F faid to you by that worthy Perſon thac ſpoke laſt, no 


| doubt is true ; That if there had been no more than 
the Enacting Clauſe, it would have done Sir Fohn 


| Ferick's Buſineſs with a Witneſs, or rather without 


a Witneſs : Burt that is not the Queſtion we are diſ- 
D 4 Putting 
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putting here ; but the Queſtion is, Whether you will 
give Sir Fobn Fenwick longer time to make his De- | 
fence to that part he infifts on, that is | 
not contained in the Piil. We are all | 
fatisfied I ſuppoſe that we can': go through with the 
Suggeſtions to Night, and the Debares, and wiat re- F 
lates to it; and I find no Perſon azainit putting 1t off, EF 
but becauſe it would be a delay, and if it be 20 de- | 
lay that Reaſon is out of Doors. 7 
They tell you che Councel couid not but take No- F 
tice of the Matters ſuggeſted in che Indictment : I Þ 
cannot think that is realcnably argued ; becauſe they Þ 
do know the Practice and Method is ſuch, That F 
they can take Notice of nothing but what is {pecitied | 
and contained in the Bill. And therefore there be- 
ing no Guilt charged upon Sir Fobn Fenwick in the | 
Biil, Is it reaſonable they. ſhould come and accuſe F 
themſelves here, or make a Defence to what 15s not | 
Charged ?. No; but, fay they, It is impiicd. This þ 
15 an ugtrodden Path, and you ought to walk as 1e- Þ 
Ccurety 11 1t as you can. *Tis Extraordinary that you Þ 
bring Sir foon Ferwick here to anſwer for Treaſon, | 
when 'tis allowed in the Suggeitions of the Bill ; you | 
have but one Witneſs to that Treaſon, but 
when you take theſe extraordinary Steps, you ſhould Þ 
compiy with him as much as you can in thef 
Forms. For it Treaſon be not Treaſon unleſs it be Þ 
proved by two: Witneltes, I hope that you will Þ 
five him time to make his Detence, and I think it F 
no loſs of Time {for you can t go through the Bill J 
to Night) to take another Day to ſee whether Sir | 
Fobn Fenwick be guilty of what is contained in the Þ m 
Indictrnent. And I will give you one Reaton why Þ 4 
ne could not be prepared to make his Defence in 10 Þþ Þ: 
Jhort 4 Tine, tor he had no Order for the Witnel- Þ 
ſes if he had any ; and if you five him longer time, ÞÞ be 


J ſuppale you will think tic that Sir Foon Fenwick Þ tt 
ſhouid giye an Account of what Witngiles he ſhailÞ ye 
make ule of for his Defenct and you will give an Or-Iþ ih 
der for , thoit YV/itneſles, | Mr. Farcoutt: MW 


Paſt Tyre a Clock, 
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Mr. Harcourt, If Sir Fobn Fenwick's Buſineſs muſt 
| be done, I hope we ſhall do it like rational Men, 
| and what ever we Enact be able to give a reaſonable 
Z Account of it. | 

} As to the Queſtion propoſed, your Debates have 
# ran ſeveral ways: The firſtis, Whether Sir Fobn Fen- 
wick ſhall be allowed further Time? And in this 
* Caſe, whoever I differ with, *tis of that Nature that 
” I muſt deſire the Liberty of ſpeaking my mind. I 
muſt confeſs I ſee no Reaſon for inlarging the Time, 
' | and I ſhall humbly ſubmit my Opinion toother Gen- 
 tlemen, whether he ſhould have further Time to pre- 
© pare his Witneſſes: And for that, pray conſider the 
Nature of the Matter before you. 

* Sir, there is nothing certain that is alledged in the 
” Bill; and ſhould you allow him further time, to an- 
= ſwer that which is not alledged, I can't imagine what 
- Effect you would have of it. *Tis faid indeed, he 
| ſtands Indicted ; but 'tis no were ſuggeſted, that he 
© 1s Guilty of that Indictment. Such a general Charge 
© has always ſeem'd a great Hardſhip : "There is no one 
= Thing that fo many Perſons have been unjultly ta- 
ken off by,as by the alledging general Facts in Indict- 
ut © ments of High Treaſon, in fuch an uncertain manner, 
| that the parties accuſed know not what they were to 
he E Anſwer to ; nor has any thing been complained of in 
be Þ fuch Tryals for a greater Grievance. What have you 
ill & done in the Bill for regulating of Tryals in Caſes of 
ir © High Treaſon? In that Bill you have reformed that A- 
111 # buſe, and taken care, Thit what ever Treaſon a Man 
Sir | might be Guitly of, yer he ſhall never upon his Indi&- 
he Þ ment,anſ{wer to any Fact, unleſs the particular Overt- 
hy Þ A& be expreſly laid and atirmed in his Indictment, 
io þ By the iame reaſon in my opinion. 

ef. Thar which ſeems moſt reaſonable in this Caſe to 
ne, Þ be done is not to inlarge the time; but when you 
ick Þ think ficting to proceed, proceed upon what 1s before 
all you. There are fome Matters exprelly alledged ; let 
- | them £0 over the Recital, 1ze whether they can prove 
| | chat 
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that ; but I can't imagine to what purpoſe you ſhould 


give the Priſoner further time to anſwer nothing, for 
that which is not Charged is ſo. 


Mr. Finch. Mr. Speaker, Sir, thisis a Queſtion in my | 
Opinion of very great Conſequence: You are very well |; 
cold from below, That this is an untrodden Path, | 


and I am the more confirmed *tis fo from this Debate. 


We are told, That Sir obs Fenwick, or his Coun- * 
cel, could not be ignorant of what they were to pre- | 


pare themſelves for, For this was our meaning, ſays 
one Gentleman, Though I find the Path is fo untrod 
we are very unfortunate in exprefling of it; for we 


have not faid it at all in this Bill. We have ſaid, Sir | 
Fobn Fenwick was Indicted, e&>c. Sir fohn Fenwick | 
hath had a Copy of this Bill ſent him, Councel al- } 


lowed him, and upon a ſecond Reading he comes 


to make his Defence. Weare told, The Proceed- | 
ings upon this Bill are not to be reſembled to the | 


Proceeding in Weſtminſter Hall, and this is ſufficient 


in a Bill (though in an Indictment it would not) | 
without alledging that Sir Fobn Fenwick 15 Guilty. | 
Bur one would think that every Allegation in the | 
Bill, that is, the Inducement to the Bill which 1s for | 


Attaintiug of him, ſhould be a good and juſt Ground 
for the Attainder ; and then this Gentleman that hath 


had a Copy of the Bill to prepare for his Defence, | 
and ſhew you Keaſons why the Bill ſhould not Paſs, þ 
though our Proceedings are not to be reſembled to | 
the ordinary Proceedings, yet we are to expect from | 


him ſuch a Defence as the ordinary Proceedings in 


Weſtminſter Hall would require: But I think this 1s hard- F 


iy to be expected, One might have thought, ard rea- 
onably enough, Thar it might have come into his 
Imagination, that if there had been Ground to At- 
_ taint him, by the ordinary Proceedings and Methods 
of Juſtice, the Parliament would nor have taken an 
extraordiuary Courſe to come at it: For I can never 
think it a good Reaſon to proceed this way, that 'tis, 


for the faying of time; and if there be an extraordi- 
nary 


( 43 ) 
nary reaſon, they muſt gueſs at it out of the Bill ; 
Now the Bill is grounded upon thoſe Suggeſtionsthat 
[ have Cited; and then T ſhould have imagined, That 
whereas he had been IndiQed upon the Oaths of two 
Witneſſes, as the Law requires, and one of them was 
withdrawn, that you had rather intendedtohave Char- 
zed him with ſome Contrivance to elude Juftice, 
whereby you had reaſon to Exert your extraordinary 
Authority to proceed againſt him by way of the Legi- 
ſlature. And I doe not find we have any Precedent to 
warrant this Proceeding, though in our Debates we 
have endeavoured to find one. And I can't but obſerve 
the Conſequence of this hereafter: For whether we 
can find a precedent to warrant this Proceeding in for- 
mer Ages, we are making a Precedent for our Poſte- 
rity. And conſider the Conſequence of this Prece- 
dent you are making ; I think all the Bills in Parlia- 
ment are guarded by the moſt ſerious ways of Deli- 
beration, before you come to Judgment: And Bills 
of Attainder doe much more (fare) require the ſe- 
riouſneſs of your Debates. But I can't but obſerve the 
ſteps now made. I am atraid there was a wrong ſtep 
at firſt. T was not here the firſt Day : But I recollec&t 
tome things from the Bill it felt and the tenderneſs of 
thoſe things upon which this Enatting Clauſe does 
ſtand. _ Here was no Evidence given to induce the 
Houſe to bring in this Bill of Attainder. When this 


Bill is brought in, and the whole. Preamble, that ſug- 


veſts that which 1s the ground of the Enacting part 
contidered in the Houſe, and ſforae Gentlemen did 
not think it reaſonable to proceedto the Reading of it 


. aſecond time, I remember we were told, Won t you 


Read ir a ſecond rime,when you may have an oppor- 
tunity of having thoſe ſuggeſtions proved to you ? 
This was the ground why this Bill ſhould be Read 
a ſecond time. For conſider, otherwiſe a Gentle- 
"an may 1n any other Caſe as well as this, deſize 
leave to bring in a Bill for Attainting ſuch a one, 
and tell you, you ſhall have good Reaſon given to 

| you 
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you for it afterwards; and though the Reaſons ſug- 1? 
geſted in the Bill, are not ſufficient, you may have 
Reaſons out of the Bill that are ſufficient. What a # 
Precedent will this be 2 Why, Sir, length of time # 
gives a Sanction to thoſe Precedents which the Age } 
that made them thinks not of ; and they become good | 
Examples to Poſterity, that were even very heinous F 
Precedents to the prefent times. Now it this ſhall ? 
ſtand, as now in the Bill, I would ask what Man {; 
in E»gland is ſecure when a Parliament ſhall ariſe | 
that hath a mind to Acttaint him 2 Why then, Sir, if | 
you do amend the Bill, conſider the Method of your | 
Proceedings. Y ou do your ſelves, in effect Declare, 
That for bringing in of the Bill, for twice Reading | 
of the Bill you had no ground at all ; for otherwiſe | : 
you hat good grounds Recited in the Bill, and that | | 
muſt be a ſufficient ground to Atraint him ; and if Þ | 
you Declare it no ſufficient ground to Acttaint him, | | 
you Declare you have brought in a Bill, and Read it þ \ 
twice, without any ground, Whether you will al- þ t 
low liberty to offer at your Bar any Suggeſtions a- | | 
therwiſe than in the Bill, that I muſt ſubmic to you, | V 
and ſo for giving time, ſince that is a Queſtion of a | 
yery extraordinary nature. Bur 1 have humbly offe- | ( 
red my Thoughts, as to that Queſtion, Whether | L 
any thing ſhall be offered otherwiſe than is ſuggeſted | C 
in the Preamble -of the Bill 2 T hope, you will not | Ul 
for the Precedent ſake you are now making, which | J: 
if you do, I am afraid Bills of Acttainder may be now | *C 
as frequent as Bills of Attainder were in Richard the | Y 
IFs. time, which I hope never ſhall be. . 
Lord Norreys. Mr. Speaker, I will not pretend to | 4 
tell you that you are bound by other Rules than | V: 
Rules of Juſtice; but what is Juſtice in JVeſtminſter | VE 
Hall, is fo here, and every where. And laſt Year | YC 
you thought it Juſtice that no Man ſhould be brought | 3 
to a Tryal, but he ſhould know what were the par- | © 
ticular Facts that were alledged againſt him. 
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Lord Cutts. T think it, in fome meaſure, a Misfor- 


Id Pg : o » 
} rune, That a Matter of this nature, as is your preſent 


Debate, hath held you ſo long; and conceive it 2 


! thing to be wiſhed, That every Gentleman that ſpeaks 
} upon this occaſion, would apply himſelf more cloſely 


to ſubſtance , and leſs to Forms, I mean to Forms 


# conſidered meerly as Forms, for it ought to be true 


Reaſon that is convincing to your And you ought 
not to tye your ſelves to any Forms upon this occa- 
ſion, but fuch as are grounded upon Reaſon ; and 
really I have not heard any thing that fell from any 
Gemtleman that ſhews his doubt of the nature and 
aggravating Circumſtances of the Crime of the Pri- 
ſoner : But it hath conſiſted! with the great Candour 
and Juſtice ofthis Houſe, to ſhew this Favour to the 


* Priſoner before you. The Councel ſay,they arc unpre- 
; pared; if they mean they wou!d prepare themſelves 


for more grounds of Difference and Chicarry, T 
would not give them farther time ; I can't perceive 


| there is any reality of Argument in it, and there 


is in Reaſoning, as in Religion, ſometimes a Form 
without a Power. 

Sir Thomas Dyke. Sir, you have now two or three 
Queſtions before you. I defire you will contine our 
Debates to one point; I think whatever Opinion 
Gentlemen may be of concerning the Proof, the Point 
under your Conſideration, it you wiil make a right 


| Jadgment, is the Preamble of your Bill, which I take 


to be the Foundation of it, and the Cauſe for which 
you Attaint this Gentleman. Now it the Preamble 
does not recite, and ſay, he is Guilty, but only In- 


: dicted, nor fer forth any cime ; nay it docs not fay he 
' was Arraipned, theſe things are very uncertain, and 


. 


' yet you muſt Attraint him for the things recited in 


your Bill. You know thefe Ads of Attainder are ex- 


| traordinary Methods in Cafes of Treaſon; and if 
| Jou put 1t upon this Point, "I hat rhe AQ Acttaints 


him for one thing, and the Counce! ſhall prove ano- 
ter, it makes it more uncertiin than it is, and no 
| Alan 


. 
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Man can be ſafe. Therefore I hope you will contine Þ 
the Counſel to the Proofs of the Matter contained : 
in the Bill. | 

Mr. Fohn Howe. Sir, T ſhall not move you to | 
any thing that may tend to a delay of the Matter | 
before you. I think, if vou pleaſe to go on upon | 
what is ſuggeſted in the Bill, they are Allegations ? 
which mult be proved before the Bill is Committed, * 
(and will not hinder Sir Fohn Fenwick from being * | 
Examined to the Treaſon likewiſe.) Therefore all | 
that is alledged in this Bi!l, (I ſappolſe ) being thought | 
neceſlary to be proved, I defire he may be called in, | 
and the Councel may go on to prove what is alledged 
in the Bill, and afterwards Sir fohn Fenwick may | 
Anſwer them. _ | | b 

Lord Coningcby. Tf the Ctueſtion was, Whether | \ 


ou ſhould grant this Gentleman time or no to make þ " 
is Defence, I ſhould not have troubled you? Bu | p 
| 


the Queſtion now ſeems to be, Whether the Bill does F 
depend upon the bare Suggeſtions of the Bill, or upon | 
the Guilt of Sir Fobn Fenwick? And therefore if Gentle- | 
men do inſiſt upon it that he ſhould have longer time F 
to defend himſelf, as to his being Innocent or Guilty, | 
T ſhall not oppoſe it ; but if you think fit to put it Þ 
off, as if the Fate of the Bill did depend upon the , 
Suggeſtions of it, I can't agree to that. Therefore [ Þ ha 
defire a ſhort time may be given him to Anſwer the | De 
Matter of his Guilt. L7 
Mr. Harley. IT find all Gentlemen that ſpeak of 
this Subjet, do ſay this Matter is of a very extraor- þ 
dinary Nature, and you have entered into it by very | x 
extraordinary Methods: But T muſt only obſ.rve, "oy 
Thar this being the firſt Bill of this kind chat hath þ Y 
been brought mto the Houſe, before any Proot, F 
Gentlemen, muſt be excuſed it they are Cautious what | 
{ſteps they do take; and when the Wiſdoin of the I 
Houſe have thought fit to take quite different Me- N,** 
thods, as to the Preiiminaries, tis not to be wonde- 
red ii they meer with difficulties in their Proceedings. 
Som? 
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Some Gentlemen preſs for more Time to be given 
to Sir Fohn Fenwick to be prepared ; and others urge, 
that you ſhould declare, Whether the Councel ſhould 
be heard to any thing, but what is ſuggeſted in the 


” Bill, ard i think you muſt give a Determination to 


thac Queſtion firſt, though, the whole Houſe agreed 
to give him lorger Time: For if you give him longer 


Time, it will after come to the ſameDebate, Whether 


 * they ſhail be heard to any Thing but what is ſaggeſted 


þ inthe Bill? If you ſhould think fit to add any Thing 


'| tothe Till, then it will be reaſonable that he allo 


| ſhould be heard to that; for in the Caſe of the Death 
| of a Man, let him deſerve never fo much, yet he does 
* not deferve to dye unjuſtly by your hands. 


It ſeems a very plain Propoſition, That when a 


* Manis accuſed, he ſhould not anſwer to what he is 
- not Charged with ; and to charge it with Inuendo's 
* and Implications is fo uncertain, that as I always have 
| ſeenit condemned in this Houſe, fo I hope I ſhall not 
| ſee ſo great an Aſſembly give any Countenance to it. 
| | They did tell you, they were prepared to ſpeak to 
* the Reaſonableneſs of the Bill; but this Matter not 
+ | being ſuggeſted in the Bill, they arenot prepared to 
5. Þ Ipeak to it. 


Sir Tho. Littleton. 1 ſee now where your Debates 


| have lead you. T thought the Regular Subjz& of our 
. | Debates had been the Point upon which the Councel 
. withdrew, and that was for Time. For what? Why 
| to prepare themſelves to Anſwer any Evidence that 
| mizht be given againſt them, becauſe they perceived 
| You did expect the Councel for the Bill ſhould pro- 
: Cice their Evidence. Bur they made an Objection ; 
| ay they, We did not underitand your Order was, 
| that we ſhould come prepared to oppoſe any Teſti- 
mony Yiva Voce to be given againſt us, but only pre- 
pared to ſpeak to the Reaſonableneſs of the Bill. 
' Þ.Now, ſome Gentlemen, after Five or Six Hours De- 


bate, have been willing to accomodate the Matter 
(thit no Body might think that any one preiled a 
| Matcer 
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Matter unreaſonable) that they might have Time, 


But others will not be fatisfied with granting what 
the Counſel deſired, but they defire more. And 
what is that? Why, that 1s to know the Opinion | 
the Houſe, whether you will admit any one Thing 
to be proved that is not ſuggeſted in the Bill? and1 
do take this to be within the Suggeſtions of the Bill as 
fully as can be exprefled. For what does the Bill fay ? 
The Bill does {ay, he was Indicted of High Treaſon, 
and that one of the Witneſſes is gone. And Gen- 
tlemen, come to the Concluſion, and skip over the 
intermediate part of the Bill, for the Bill does fay, 
That he did meet and Conlult, cc. And the Oh- 
jection of the Counſel was not againit the Evidence 
but they ſaid, They were not prepared at that Time 
© anſwer it, and there they leave it ; and thereupon 
the Houſe go upeg the Debate. What can we expect 
that they intended? "They nugnt think, either we 
ſhall gain our Point, and the Houſe will give us 
Time ; or otherwiſe, if they go on, and hear this 
Evidence, then we may ſay we wanted Time. And 
ſo it will be only Evidence ex Parte, and not carry 
ſo much weight with it,though we have nothing to ſay 
to it. Or they might think it may have this Eited, 
That the Houſe will not go on, and hear any Evi- 
dence at all and that in either of theſe Caſes, they 
have the faireft Adva:itage that they can have, on 


the Second Readii.y of tne Bill, in detence of their f 
Chent. All they defired was, That they might have F 


Time and I hope that which 4 fatisfie them that 


are moſt concerned, may latis{y any Gentleman of 


«f 


the Houſe. 


Mr. F. Home. The Queition is not, Vhat they Þf { 


asked, bit what is Reaſonabie for us to grant? | 
muſt inf{t, Sir, Thatthe King's Councel may be de- 
ſired to prove the Suggeſtions of the 323i. 

Mr. Sel. Gy. Moſt that bave {pore of this Mat- 
ter have ſid, That the Martter is very generally laid 


in this Bill, and the Counſe! could not very well fg 
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khow to-what to apply themſelves: That it ſpeaks 
of High Treaſon in general, and of Aiding the King's 
Enemies, which is very Genefal : It recites that in- 
deed, but the Indifment is Legal, according to 
the late At of Parliatnent. *Tis not only ſaid, That 
he deſigned the Death of the King, but for that pur- 
poſe, he, atid others, met together and agreed to. 
ſend Charnock to France, to go to King Fames, to in- 
duce the French King with an Armed Power to in- 


| vade England. Now how can any thing be more 
| particularly Charged? And the Indittmenit is fo Charg- 
| ed in your Bil, Ethink therefore the Councel could 
| not be ignorant to what they ought to apply them- 
| ſelves. But by what Tperceive,ſome Gentlemen are ve-= 
| ry well contented togive him further Time. I remem- 
| ber, when the Bz/] was brought in, there was 4 long 
| Debate for a Second Reading, and ſome Gentlemen 
| thought it hard to be tryed by fo great an Aſſembly, 
| and faid, They had rather be tryed by a fewer Num- 
ber: But I ſhall obſerve; That you have ſent the Co- 
| þy of the Bill to Sir Fobn Fenwick before hand, and 
| Fou fent him Notice that he ſhould provide himſelf. 
| I rememiber a much better Man than Sir Fobn. Fen- 
| wick, who had the Misfortune to be under an Accu- 


fation of High Treafon, had his Indifment read to 


{ him one Hour, and was tryed the next, and though 
| he defiredto have his Tryal ptit off till the Afternoon, 
| he could not prevail! with thar Court of Juſtice to do 
it. Sir Fobn Fehwith hath had a Copy of his Bill for 
| Two or Three Days, bur the other never had any 


topy of his Indifiment till he had pleaded. . 
Mr. Waller. T ftand up only for my information j 
that which F would know is, Whecher the Councet 


tid not ask you the Queſtion, whether they ſhould 
| de bound to anſwer any Thing that is not in the Bill? 


If they asked that, then the Gentleman that fpake 
here is anſwered 5 and the Gentlemen of the Houſe 
d not inſift pon what Sir. Fob# Fenwitk's Councel 
not inſiſt on. And 1 do think the King's Ser- 
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geant, who opened the Proceedings, after he had o- 
pened what had been before the Grand-Jury, ſeemed. 
to make it a Charge, as if Sir Fobn Fenwick had been } 
condeſcending to the withdrawing of Goodman. Now |} 
that ſeemed, as if they deſigned ro make that a Partof | 
the Evidence. 
| Sir Richard Temple. The Councel did not inſiſt 
upon it only to anſwer the Suggeſtions of the Bill: F 
Every Body knows, they Objected to the others go- | 
ing on with the Evidence they opened, becauſe it F 
was not in the Bill ; and the King's Counſel could | 
not ſo much as alledge, "That it was in the Bill; and | 
they would have gone on to have proved the Indic | 
ment. There is another Thing : It is told you as if F 


the Preamble had ſuggeſted ſomething of this kind, | 
That there was a Meeting. Now that Gentleman | 
that ſpake laſt, but one, has cleared it, That ic only | 
recites he was Indiced for theſe Things, and this Þ 
brings nothing in Iſſue, whether he be Guilty, or F f 
no ? Now, I think, the preſent Queſtion, and only þ 
Queſtion before you, is upon the Suggeſtions of the Þ *! 
Bill; for you can bring nothing in Itlue here, but þ 5 
what 1s in the Bill; and no Body can inſiſt by þ i 
the Rules of Reaſon or Juſtice, That any Man | th; 
ſhould be heard to any Matter of Fact but what is | © 


in the Bill. And therefore { think there is nothing þ the 
before you, but that you ſhould give Direction to ſe 
hear them to what is ſuggeſted in the Bill. | 
_ Mr. Meathwen. Sir, I ſpeak to the Method of f be 
your Debates, which ariſe upon an Objection .. 
that was made by Sir Fohn Ferwick's Counſel «| 
gainſt the Councel for the Bill's going on, with 
their Evidence to prove Sir John Fenwick guilty of | 
High Treaſon. 

E muſt beg leave to differ as to what the Councel | 
did ſay ; for ſome of the Gentlemen that ſpake laſt, 
the force of their Objections was, That they ſhould $* 
not now go on, for they were not prepared to Anf-| 


wer them ; and che Reafon they gave was, Tha” 
they (<1 


TT 


4 they had notformal notice; Andone of them afterwards 
| ſpake to the ſhortneſs of the time. Your Debates 
| fora long time went purſuant to this, Whether you 
ſhould allow them further time or no? Bur the 
| length of your Debates have raiſed a new Matter. 
| And I think that Doubt, chough it was not made by 
| the Councel, may be very properly made by any Wor- 
| thy Member that hath that doubt, Whether as the Bill 
E is brought in, the King's Councel might at any time 
| ſpeak to that Point, though Sir Fohn Fenwick be not 
| acquainted with it? And TI muſt always agree that 
{ Doubt ought to be reſolved, before you come to re- 
| folve whether further time ſhall be allowed to him or 
| and therefore I propoſe it, that this Queſtion may be 
| pur, Whether the Houſe will hear, at the Bar of the 
| Houſe, the Evidence there is to prove Sir Fohn Fen« 
| wick Guilty of the High Treafon whereot he was 
| Indicted * | | 

| Col. FVhartm., You have three or four Queſtions 
E upon your Paper > and now after fo long a Debate 
38 we have had, I hope Gentlemen, will net think 
| itto ſtart new ones; and I hope you will take care 
| that Gentlemen {hall not riſe up three or four times 
| to ſpeak to this Matter. You have another Rule of 
| the Houſe, Thet when a Queition is moved, and 
to | {conded, though another Queſtion is moved after- 
 Þ wards, yet that muſt be the firſt Queſtion that is to 
| be put, and T hope you will keep us to theſe Rules. _ 
| [I wonder at ſome Objeions. *T'is told you, "That 
a $i is fuch a Proceeding that never any ching of this 
Jich {id was before ; and that you are here going. to 
CF Read a Bill of Attainder before you have had any man- 
ner of Evidence, upon which you ſhould ground the 
\cel [Pinging in of this Bill, Gentlemen muſt remember, 
vr ſhould have informed themſelves ; for *tis very cer- 
auld £4n that you had very good Grounds to Vote this 
Cul ro be brought in: I fee the Gentieman that 
Toupht in his own actufatiog ; yoh had his own 
Wikovery Read, ani Mt. Attorney did inform you 
E 13 what 
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what was againſt him, and how he ſtood Indicted. F 


And another Gentleman by me told you, he was 
with him, and there was a Treaty for his Pardon ; 
this was Evidence for reaſonable Men to go upon : 
And to tell you that theſe Precedents would endan- 
ger your Liberty. Under favour, this is the ground 
of all your Liberty. *Tis by this Power of Proceed- 
ing, when you have not that Evidence that 7eſimin- 
fer Hall requires, by which you will keep Great Men 
in Awe. 

Now give me leave to ſpeak to the Queſtion that 
I think you ought to put ; Tis told you, by the 
Councel for the Priſoner, That they are not Appri- 


{ed what the Senſe of the Houſe was, and upon that # 
Account they deſired further time : I conlds, when 7? 
you allowed Councel, I was of Opinion it was a fa- } 
your ; and now ſince they have made this Objedti- | 
on, though I do not believe you are obliged to al- F 


iow them further time ; yet I had rather Err on that 


than the other ſide ; and therefore I think the faireſt F 


thing is to allow them ſome further time. 
Mr. S:cretary Trumbull, Mr. Speaker, I have t- 


tendec ail this Day to your Debates, which are now | 
inmy Opinion ofa very Extraordinary nature ; for | 


g:eat deal of your time hath been ſpent upon Motion 


of the Councel for the Prifoner at the Bar, whether | 
you ſhould allow them further time or no: AndF 
now, by what I recolle& from the Senſe of ſeveral | 
Gentlemen, the Houſe ſeems willing to allow them | 
further time ; even that 1s oppotedat this time of day. 


Sir, the Kings Councel have opened the \atter 


of Fact, upon which they did intend to produce þ 


their Evidence ; and when they had opened the {&- 


veral Heads, the only Objection that 1 heard made} 


by the other ſide, was, They did not think the 
King's Councel could have proceeded to Examine 
Witneies upon thoſe Facts, and that they were n0t 
prepared to bring Witneſſes on the fide of the Prifo- 
ner, and therefoie prayed for further time ; gi 
w het: 
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whether that be reaſonable or no, or whether upon 
one Favour the Houſe think fit to grant another : I 
can't tell what might be, if ir had come to a 


Queſtion, ſince the Life of a Man is concerned, we 


ought to be tender of it, and I ſhall be as tender as 
another ; Therefore I am of Opinion, that a reato- 
nable time ſhould be allowed. "To do what ? Whr, 
upon the Evidence the King's Councel ſhall produce, 
they ſhall bring their Witneſſes on the other firi2 to 
Anſwer them : Whether the King's Councel wil 
produce Evidence that is foreign to the Biil, thac wall 
be in Judgment of the Houſe ; but it was a goud 
Motion made below, which I cloſe withall, "That 
2 ſhort time may be allowed them to make their De- 
fence, and bring their Witneſles. 

Mr. Speaker. Gentlemen, you have had a long De- 
bate; I don't rememberany formal Queſtion that was 
propoſed art firſt, till ſuch time as I Read to you what 
{ thought was the Queſtion upon the Debace ; when 
I Read you the Queſtion for further time, there 
were ſeveral Members ſtood up, and faid, That was 
not the Queſtion; and took Exceptions to it,and pro- 
poſed thar the Councel ſhould be confined to produce 
Evidence only to the Matters ſuggeſted in the Bill ; 
ſo that now I have two Queſtions upon my Pager, 
which I will Read to you, and put which you will. 
One Queſtion is, That they be confined to makes 
their Proof to what is ſaggeſted in the Bill. the ſe- 
cond Queſtion tis that Sir Fobn Fenwick be allowed 
further time, Cc. | 

Sir. Chriſtoph. Muſgrave. A Gentleman faid, the 
ſecond Queſtion upon your Paper was but lately 
ſtarted ; but I remember, a little after the Councel 
was withdrawn, it was moved, Wherher you would 
ive them further time? And I preſently after in che 
Debate did take the freedom to ask, Whether it was 
intended they ſhould Anſwer to any thing but wiar 
was contained in the Bill ? And I rememberchere was a 
Gentleman of the long Robe ſaid, Thar there was 
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nothing offered by the King's Councel, but what 
was within the Suggeſtions of the Bill. Another 
G2atleman ſaid, when they. may have longer Time, 
they did*not ſeem fo fond of it; 'tis indifierent to me, 
provided he be prepared to Anſwer. But I can't but 
obſerve, That the Concluſion of that honourable Per- 
ſon was, that at laſt you muſt come to determine the 
Queſtion. You were likewiſe told, by an honoura- 
ble Perſon nearer the Bar, Why do you Diſpute this, 
now you have ordered the King's Councel to pro- 
duce the Evidence, and ſo you have Concluded your 
ſelves? Bur for my ſelf, I muſt confeſs I did never 
think the Evidence was to be heard otherwiſe than 
as to the Suggeſtions of the Bill. And if that Point 
be to be determined, Why will got you determine it 

now, rather than to have another Debate upon it? 
Mr. Beſcawen, That which is preſſed by ſome 
Gentlemen, is begging of the Queſtion. What have 
we here brought Sir Fobn Fenwick for ? Was it not to 
{atisfy our felves, whether Sir Fohbn Fenwick was Guil- 
ty of High Treaſon ? Now that is ſuppoſed by ſome 
Gentlemen not to be withinthe Bill: If it be not with- 
in the Bill, I deſire you would throw out the Bull. 
But the Thing is,we muſt not examine to thoſe Things 
that will make Sir Fokn Fenwick Guilty. Sir, This 
is a very nice Thing, and very curioufly woven. 
"The great Thing, ſay ſome Gentlemen, we muſt 
take care of, is the Blood of a Man ? Does any one 
ſay he is Innocent? Noz-but we muſt have ſome 
way or anotiier tac he muic not be brought to his 
Tryal. 1 detire, as Eg! Men,- you will not only 
take Care of the Life of one Man, but of the Life of 
the King ; of the Lives of our Wives and Children, 
and all our Families. - What will they fay wichout 
Doors? You are afraid co meddle with Sir Fohn Fen- 
wick; and therefore you - will flids it a way upon 4- 
nother Point, That his being Guilty of -High Trea- 
fon is not within the Bill. - I am not for taking the 
Advantage of "Time; I defire, as it wes ves 
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fore, That you will give him Time, and try whe- 
ther he be Guilty of this Treaſon oz no, or otherwiſe 
do nothing 1n it at all. | 

Then the Order was made for Candles io be 
brought in. Which was done. | 

Sir Tho. Littleton. Now you have Candles brought 
in, it will be fit for you to return to the Queſtion: 
For my part I am willing to put both, but I think 
the laſt Queſtion that you have upon the Paper, pro- 
perly ſpeaking, 1s to be put firſt, and that is, That 
the Houſe will proceed to examine Witneſſes to the 
Treaſon in the Bill for which he ftands Indicted. 

Mr. F. Howe. I] think the Queſtion ought to be, 
That his Councel be direffed to bring Witneſſes 39 
the Allegations in this Bill, 

Sir Tho. Littleton. I propoſe it to you thus, That 
the Houſe will proceed to examine Witneſſes at the 
Bar, to the Treaſons mentioned in the Bill for which 
be was Indicted. 

Ar F. Howe. TI think chat Gentleman might very 
well have moved the Queition wirchour that Limita- 
tion ; for that is as much as to ſay, That Witneiles 
ſhall be examined to none of the Treaſons in the 
Bill, except thoſe for which he hath been Indiced ; 
and that is a Limitation I hope ſhall not be put to 
the Enquiries of this Houſe. I hope you will put it, 
That they ſhall bring Ewvidence to the Matters al- 


"| ledged in the Bill, generally: There are feveral Al- 
| legations in the Bill of which he was never Indicted 


which I would have him anſwer to, as the Aliena- 
ting the Aﬀections of the King's Subjeds from him, 
which 1 ſuppoſe to be Treaſon. 

Members, No, No. 

Mr. Tohn. Howe, Why, if it be not High-Treaſon, 
it hath nothing to do in that Place. 

Another Member, Sir, I do not know how the 
Queſtion may be carried ſince Candles are come in ; 
but I think *cis for the better. I think there are two 
Things have been ſpoke to; one is this Bill: I find 

% 4 tote 
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thofe Gentlemen that were againſt the Bill on Fri- 
day, are more againſt it-now. I was for the Bill 
then, and am now for a Second Reading of it: ] 
think the Bill is very plain, and know not what 
they wouid have mentioned in it more, unleſs they 
would have had the Kizg's ' Head Tavern, and what 
Wine they drank there. I rthink' there is all the 
Reaſon in the World: to hear the Witneſſes to prove 
him Guilty 'of High Treaſon: '- As to the Point of 
Time, 'I ſhould be vety- willing to allow ir them, 
if that Queſtion was pur; and'I think you have been 
very favourable to him already, in allowing him 
Councel. THe, - 
- Afr. Smith, T would only obſerve, when the 
Bil: was to be browght in, the Objection was, That 
you had nat Witneſſes. And now the Queſtion is, 
Whether you can hear Witneſſes upon Facts not 
particularly aligned in the Bill- I believe no Man 
can ſay, but that in the Indictment there are parti- 
cular -Facts that ought to be Examined : I do own, 
for my part, if Sir: Fob Fenwick was a greater Man 
than he-1s, Tt were better he ſhould Eſcape, than you 
ſhould ſpend ſo much time about him. Sir, the In- 
clicment- 1s: mentioned in the Bill; no Man thinks 
that- Goodmen's going away, iis. Reaſon enough fos 
pringing in ſuch a Bill againſt 'Sir F6hn Fenwick.” - + 
... Ar, Speaker. Shall I readyou'the Queſtion, 
That Sir John: Fenwick ' be allowed further Time to 
produce Witneſſes in bis Defence,” againft *vhe Chargt 
ef High Treaſon, and that he give in a Liſt of bas Wits 
aeſſes:to the Speaker? to uu on ow « : 


Which. Queftion was put, and pailed in the 
ENMIS. - fe jreat 39 3 7 
Atr. Speak. :. The other Queſtion is, 


That the -Councel, bo cre to produce. their Evidence 


«garyſt Sir: John Fenwick, be allowed 10 prove Sif 
John :Fenwick Guilty of. High Tresſon 2 
Sir. Tho. Liitlcton. : I do. think one of the Reaſons 
FHy this Bll was brogghr, +441 aonar 


We -- Ew 


ut 
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! by the Abſence of this Winefs, he could not, ſtrily 
{ ſpeaking, be proved Guilty ; though all Mankind is 


atisfied in his Guilt. And therefore I queſtion 
whether it will amount to a Legal Proof: And if 
you had ſuch a Proof as would convie him by the 


1 common Proceedings of Law, I ſhould not have 


been for a Bill of this nature: For *tis againſt the 
Honour and Dignity of this Houſe to do the Work 
chat an inferior Court can do. But probably , by 


| the Abſence of this Witneſs, Sir John Fenwick at a 


Tryal in the 07d Baily might Eſcape, though at the 
fame time *cis highly probable the Witneſs that is 
wanting to Convict him, is by his means gone out 
of the way. Therefore I ſpeak to the wording of 
your Queſtion, you ſay, Shall. be allowed to prove. 1 
would willingly prevent what may be Objeted when 
we come upon this Debate: if you do uſe the Word 


| Prove, they may ſay, this is not Proof ; for ftill 
| Goodman 1s not here. If you pleaſe to ſay,7hat we will 
| examin Witneſſes to the Treaſon, and we will be Judges 
| how far it appears to us, whether he be Guilty, or 
| not Guilty. | 


+ Mr. Speaker. Will you let me propoſe it to you 


| thus then, * That rhe Councel, in producing their E- 
' videice againſt ' Sir fohm Fenwick, be allowed to exa- 
| mine Witneſſes touching the Treaſons mentioned in the Bill, 
' for which Sir Fobn Fenwick 2 Indiffed? 


Mr. Fames Mountague. I do not obſerve, that in Rea- 


ding of it, you ſay any Thing as to the other Alle- 
' gations of the Bill : I chink you ſhould word ir, That 


. the Councel be allowed to produce Evidence to the Allega- 


REI 


trons in tac Bill, and the Treaſons whereof he ſtands Indi- 
ded. | 


Mr. Speaker. Well then, the Queſtion is this, 
That the Councel in managing the Evidence againſt Sir 


John Fenwick, be allowed to produc? Evidence touching 


the Allegations in the Bill, and the Treafons for which be 
fands Indifted. , ; | OF. 4 

' Which- Queſtion being put, it paſſed in the Aﬀic- 
MatiVC. _ Mr. Speaker. 
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Mr. Speaker. Will you pleaſe to app oint a time " 
for it ? ; 
Mr. F. Howe. T humbly move you, having been ? 
ſo extreamly late before you went upon this Infor- # 
mation, that you had not time to go through any 4 
part of it; That you would appoint early in the Morn- | 
ing for Sir fohn Fen wick to be here. 
And thereupon the Houſe reſolved to proceed fur- | 
ther in the matter on Monday at 10 a Clock, and | 
Ordered, That Sir Fohn Fenwick ſhould be remand- | 
ed to Newgate, and brought again to the Houſe at 
that cime. | | 
Mr. Fames Montague. . Sir fohn Fenwick now in- | 
fiited he had not notice ; I humbly move, that he Þ 
may be brought in, and acquainted with what you F | 
have Ordered. | + 
Accordingly Sir John Fenwick was brought to the Bar, | © 
Mr. Speaker. Sir Fohn Fenwick, The Houſe have | : 
confidered of what you ſaid at the Bar, by your F 
Councel, and they are of Opinion, That Witneſtes þ 
ought to be Examined, to prove the Allegations | ; 
of the Bill, and to prove you Guilty of the High } 
Treaſon whereof you ſtand Indited. Bur in favour | 
to you, becauſe your Councel ſaid you were not | 
prepared, the Houle is wgling to give you time till | 
Monday next, to make your Defence ; and they re- | ' 
quire you to give in a Liſt of your Witneſles, and it | 
you ſend to me, you may have a Warrant for their | 
appearing at that time ; and they require you to | 
be here, ſo that they- may proceed upon the Bill ex- | 
actly at Ten a Clock. 
And Sir John Fenwick being withdrawn. 
Reſolved, 
That the Bill for Attainting Sir John Fenwick «f | 
High Treaſon, be Read a ſecond time on Monday 
next 


Lune 16 die Novembris, 1696. 
The Houſe order'd that the Speakers Chamber and 


Lobby ſhould be cleared of all Perfons, but the Men | 
bers 
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bers of the Houſe, and Sir Fobn Fenwick, the Council, 
IWitneſſes and Solicitors. And that rhe back doors of 


the Speaker*s Chambers ſhould be locked up. 

Mr. Speaker. Gentlemen, I would- receive your 
Diretions in one thing. You have Ordered a 
Member to produce a Letter, and the Councel, in o- 
pening the Evidence, have referred to it. That 
Member defires to know the proper time for him to 
do it, ' Whether while the Councel are managing the 
Evidence at the Bar, or whether he muſt ſtay till 
they are withdrawn 2? 


Mr. Sloane. As to this Matter, I do not queſtion 


but *tis to be offered as an Evidence; and by the 
fame Reaſon that you give Sir Fob Fenwick the favour 
to Examine the Witneiles that are produced againſt 
him, for the ſame Reaſon the Letter ought to be 
Read in his preſence, that he may explain it, or de- 
ny ic if he think fir. And pive me leave to tell my 
Thoughts of another Matter. If that Worthy Mem- 


| beris to offer Evidence of what he took from Sir 


Fobn Fenwick's Mouth, (though a Member common- 
ly gives his Evidence 1n his place after the Councel 


withdrawn) I think 'tis not only fair to pro- 


duce the Letter in his preſence, but that Sir Fohn 


 Femvick ſhould hear what he ſays, and deny it if he 


Can. 

Mr. Speaker, Is that your Pleaſure, that the Let- 
ter be produced before Sir John Fenwick, and that the 
Evidence to be given by Mr. Vernon ſhall be while Sir 


: John Fenwick zx at rhe Bar? 


The Queſtion being accordingly put it paſſed in 


the Affirmative. 


Then the Sergeant was Ordered to take his Mace, and 
go mto Weſtminſter Hall, and Summon ihe Members to 


| attend immediately, ( which he did ) 


And being returned, the Order of the Day for Pro- 
ceeding on the Bill of Sir 
Fon Fenwick wasRead. 


Memnrandum. It was. a quarter 
tefore Eleven in tle Morning. 


Then 
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Then *ir Fobn Fenwick, and the Councel and So- 


licitors, on both ſides were brought in. 
Mr. Speaker. Sir Zhomas Powys, When you were 
here laſt, you inſiſted upon it, That the Councel 


againſt Sir Fobn Fenwick ſhould be kept to the Proof: 
relating to the Allegations in the Bill only ; or elſe | 


that you might have further time, becauſe the Wit- 
nefles were not ready. The Houſe have conſidered 


that Matter, and in favour to Sir Fohn Fenwick, that | 


he might have no ſurprize, have given him to this 
Day + But they do allow the Councel to give Evi- 
dence not only as to the Allegations in the Bill, but 
to prove Sir fcbn Femvick Guilty of High Treaſon ; 


and therefore Mr. Sergeant Gould, you are at liberty | 


to go on with your Evidence. 


Mr. Sergeant Gould, May it pleaſe you, Mr. Speak- A 


er, We are here to give 1n our Charge, and the Evi- 


| 
4 ar 


dence that we have againſt Sir Fobn Fenwick, I find þ © 


by your Order, That we are now allowed to pro- 


duce Evidence touching the Allegarions of the Bill, 


and likewiſe of the Treaſons for which he ſtands In- 


dicted ; therefore I ſhall beg leave to open firſt, 


How he ſtands Charged by the Indictment. 


The Indictment firſt Charges him with Compal. | 


ſing and Deſigning to Depoſe the King, and put him 
to Death. 'The Second Charge 1s, For Inciting the 


French King to ſend an Army of Soldiers to Invade | 
this Kingdom, and to make a miſerable Slaughter a- F 
moneſt the Kings Subjets. The Third thing 'is, For | 
adhering to the King's Enemies. "The Fourth Part F 
is, That to effe&t this, he, together with, Charnock, | 
Sir John Friend and others, did Conſult, Propoſe, | 


Treat, and Agree to Invite the French King to ſend 


a Number of Soldiers to Invade this Kingdom, and | 


to Procure great numbers of Armed Men againſt the 
King, to Riſe and be Formed ; and with the Ene- 
mies of this Kingdom, upon their Landing and Inva- 
Ging thereof, to Joyn, for to Make and Carry on a 
Rebellion and War in this Kingdom. And turther 

it 


2 . 
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it Charges, That he did Conſult, Conſent and A- 
oree, to ſend Charnock as a Mefſenger from Sir Fob 
Friend, and others, into France to the late King 
Tames, to Propoſe to him, to procure the French 
King to fend Soldiers and Armed Men to Invade 


this Kingdom. Then likewiſe to Effect this, the In- 


dictment Charges him with Providing Horſes, Pi- 


| ftols, and other Warlike Arms. This is the Charge 
| of the Inditment; and theſe Matters are in the 


Bill: For the Bill does Charge him wich Compaſling 
and Imagining the Death and Deſtruction of the 


| King, with Adhering to his Enemies, by Conſulting 
| and Agreeing with ſeveral Perſons at ſeveral times, 
to ſend Charneck to the late King Famer in France, to 


# Invite and Encourage the French King to invade 
| this Kingdom with Armed Forces, and Promit2s to 
Joyn them, and Aflift them with Men and Arms. 


Then the Bill does take notic2 of other Matters, 


| That Sir Fohn Fenwick hath Protracted his Tryal, 
| by giving Aſſurances to the King to make a plain and 
; full Diſcovery; by reaſon of which he pur off his Try- 


al, and now one of the Witneſles againſt him is with- 
drawn. May it pleaſe you, Sir, "Fhis is the Charge 


' asit ſtands before this Honourable Houſe. And the 


Evidence we ſhall Charge him with, will be of this 
| Nature ; We ſhall give you an Account, That the lat- 


| ter end of 2ay, or beginning of Fune, Sir Fobs 


Friend and Charnock, and ſeveral other Perfons, met 


at the King's-Head, and upon that Meeting they Con 


| ſulred how to Invade this Kingdom ; and they Con- 


ciuded in this, That they would ſend Charnock into 
France, and he was to Propoſe it to King Fames, 
Thar he ſhould Procure 8000 Foot, and 2000 Horſe 
and Dragoons of the French King; and upon their Lan= 
ding they were to Joyn them with 2000 Horſe. 
After this they had another Meeting ; ( for Charnock, 
to be ſure of the Matter, would have another Meet- 
ing) and then Charnock Propoſed it to them, Whe- 
ther they continued in the ſame Reſolution? And 

they 
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they all then Declared, particularly Sir Fohn Fenwick, 
That they did Approve of it, and Stuck by it, and 
that Charnock ſhould go for that Purpoſe to France. 
Charnock, in Purſuance and Execution of this Trea- 
ſon, did go to Fr:zce, and afterwards brought back 
an Anſwer, That the Matter had been Communi- 
cated to the French Kirg, but at that time he was 
not ready for them, and could not {pare his Soldi- 
ers, or Troops. Then it reſted for Tome time, till 
towards Chriſtmas, when Sir George Barclaye came into. 
England, and he brought with him a Detachment of 
about Sixteen, and their Province was to Aſſaſſinate 
the King : But there was another Part, and that was 
the Invaſion, and in that Part was Sir Fohn Fenwick 
Concerned, which we ſhall produce our Evidence 
to prove upon him. But it does fall out that we 
| have but one Witneſs to this Matter that we car 
produce Viva Voce; though when this Indictment 
was found, (for it was found upon the Ac laſt 
Seflions, which required two Witneſſes to each Spe- 
cies of Treaſon) we had two, but on# is fince with- 
drawn, and that is touched in the Bill, as in truth 
the Fact is. If Sir Fohn Ferwick had come on in the 
Ordinary Courſe of Proceedings to be Tryed, Sir 
TFohbn Fenwick might have been Tryed upon lus In- 
dictment, for then Goodman had been here ; bur he 
Procraſtinates his Tryal, he makes Application to 
the King, and gives him Aſſurances from time to 


time of an Ingenuous Diſcovery till Goodman is | 
withdrawn, and then theſe Aſſurances terminate in 


this Counterfeit Confeflion that hath been laid be- 
fore the Houſe, and is Charged in the Bill. | 

But, Sir, to ſupply this, we ſhall produce the Ex- 
amination of Mr. Goodman, We ſhall prove to you 
not only the Evidence that hath been given upon 
this Inditment upon which he hath been Arraign'd; 
but alſo the Evidence which hath been given upon 
the Tryal of Cook, who was Convidted upon that 
Evidence. We ſhall go by theſe further ſteps in = 
| Cale, 
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; Caſe, and humbly offer it to the Conſideration of 


this Houſe, how far Sir Fohn Fenwick will be affet- 


| edwith it, and that is this. "There was Goodman, and 
! Captain Porter, Witneſſes againit Sir fohn Fenwick, 
; Captain Porter ſtill ſtands his Ground; but they have 
| tempted him with 300 Guineas in hand, and 3o6 


more were to be remitted to him upon his firſt Land- 
ing in France, with Aſſurance likewiſe of King Fames's 


Pardon, and likewiſe 3007. a Year; 100/. a Year 


whereof was to be ſettled by Sir Fohn Fenwick. This 


| Propoſition ſprung from one Clancy: It could not be 
| expected that Sir John Fenwick ſhould appear in his 
| proper Perſon, but he did make it by his Lady, who 


was with Captain Porter, and gave hm Aitlfurance 
that all that was Propoſed by Clancy, ſhould be Per- 


| formed, and a great deal more. 


We ſhall further give this Account, That when 


\ dir Fohns Fenwick was taken, there was a Letter han- 
| ded to a third Perſon; and it appears by that, that 
| hethought himſelf ac that time not fafe, unleſs they 


could corrupt the Jury : For, ſays he, we muſt now 


| pet To or Three ſtanch Perſons that will ſtarve the reſt, 


Theſe Steps we ſhall proceed upon, and begin with 


the Inditment,and call our Witneſſes to it. 


Mr. Serg. Lovel, Mr. Speaker, I ſhall not repeat 


what hath been ſaid; becauſe I know what hath been 
| materially ſaid,can't paſs the Obſervation of this Houle. 
The Method we delire leave to proceed 1n, 1s the 
| Method you have preſcribed us; and that 1s, firſt 
\| to prove the Allegations of the Bill: And- we ſhall 
| make it appear to you by undoubted Proofs, That 
| dir Foby Fenwick does ſtand indicted for theſe Trea- 
| ſons at the Seſſions at the 01d Baily, the 2*th of May, 
| upon the Oaths of Perter and Goodman, that we ſhall 


prove by Records, and that is not Capable of any 
Traverſe or Denial. Wc ſhall aiſo prove by matter 
of Record, That ſeveral, who were concerned with 
dir Fohn Fenwick in this conſpiracy, have been Tryed 
and Attainted ; and then we ſhail call a living __ 
"nels 
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neſs to prove Sir Fobn Femvick guilty of Treaſon in ths | 
higheſt Manner. Mr. Tanner, deliver in the Indid: *? 


of Sir Foehn Fenwick, 
Which wwas delivered in, and read at the Table, 
Mr. Serg: Lovel. The Bill does Charge, That he 
ſtands Indicted upon the Oaths of tie two, Captain 


Porter and Mr. Goodman: Beſides I niuſt beg leave ts 
obſerve, that by the AR of Parlimenit made laft 

Seffions , *tis Enated, That no perſon ſhall be In- } 
dicted unleſs upon the Oaths of two Witneiles : had | 
not theſe Witneſſes been Sworn before the Grand | 
Jury at that time, this Bill could not have been found F 
according to that Law, :nor would Sir Fohn Fenwick F 
have pleaded: But he hath been Arraigned, and } 


Pleaded; ſo that we ſubmit it to this Houſe, that 


| 
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it does appear upon Record, That this Indidtment | 


was found upon the Oaths of two Witneſſes: Beſides | 
that, two Witneſſes are ſubſcribed to the Bill. Now } 
that other Perſohs have been Indicted, and Convit- | 
ed upon the ſame Evidence, we ſhall prove, and | 


that likewiſe by Records. 


Mr. Sergeant Gould. T thought when we came f 
to give you an Account of the Abſence of Good: Þ 
mzr, then to have given you an Account, of this Þ 


and other Matters. 


Mr. Speaker. You will agree upon your Method, 


Gentlemen : Who do you call in the firit Place ? 
Mr. Serg. Gould. Captain Porter, Str. 
(Who being preſent.) 


Mr. Serg. Geidd; T defire, Mr. Speaker, that he 
will give an Account of what he knows concer: F 
ning this Matter, as alſo of whae is Charged in the Þ 


Indictment. 


Mr. Speaker. Captain Porter, the THonſe require 


you to give them an Account of your Knowledge 
of any Conſpiracy, by Sir Fob» PF-:nwich, againlt 
the King and this Governmeart ; and likewiſz of 7ou! 
Proceedings upon' the Inditment againſt him; for 


High Treafor: | 
Pat; 


a Captain Porter. About the middle of May was 
: 3 Twelve-months, there were two Conſultations, one 
! atthe King's Head in Leadenhall-freet, and the other 


I 


” in St. Farhes's Street 3 theſe two Conſultations were 
6 | forthe Conſidering of the beſt Means to bring the 
n- | late King Fames into England again : For it was faid, 
o } That King Wili:m being gone beyond Sea, he had 
| Þ lefr but few Forces, and therefore they thought they 
1- |} could not have a fitter Opportunity than that Jun- 
q | cure ; upon which they pitched upon Charneck to 
d Þ go into France, and make ſome Propoſals to the late 
q Þ King Fames, to borrow 10-500 Men of the French 
-þ Þ King, whereof there ſhould be 8000 Foot, 1000 
d | Horſe, and 1c00 Dragoons ; and 1t was propoſed, 
xt |} when they came over to meer him with 2000 Horſe, 
at # Mr. Speaker, Where was this ? 
es # Captain Porter. Our firſt Meeting was at the 
w | King's Head in Leadenhall-Rreet ; after that, Mr, Char= 
+. © nc& deſired another Meeting, and. then we met at 
10 Þ Mrs. Mountjoy's in St, Famess, and we all ſtood to 
! what we had before Reſolved, That he ſhould go 
ne þ over to King Fames, and make this Propoſal ; and 
d: Þ that if he could get ſo many Men of the French King, 
is | we would meet him with ſo many Horſe. | 
FF Mr. Speaker. Sir, you fay the firſt Meeting was 
xd | # the King's Head in Leadenball-freer, who was then 
; preſent 2 | | 
| Captain Porter. There was my Lord Aylesbiry, my 
Lord Mengomery, Sir Ffohn Fenwick, Sir fohn Friend, 
he © Sit 7/Tliam Perkins, Charnock, Mr. Cook, and my elf ; 
er: | ve Dined there, and after Dinner Mr. Goodman camg 
the Þ 12.50 us, 7 | 
Mer. Speaker. Did Sir John Fenwick hear this Diſcourſe? 
res Captain Porter. Yes, Sir. | 
oe | Mr. Speaker. Did Sir oh Fenwick conſent to it ? | 
nt |, Captam Porter, He did abſolutely Confent to it. 
aur (or Fobn Friend did propoſe to bring Four or Five 
cr | Thouſand Men, but fays Sir Fohn Fenwick, Do nog 
|&t us propoſe more than we can bring, 


Mr. Speaker, 


et 
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Mr. Speaker. Then you fay you had a Second 


Meeting. 


Captain Porter. When we agreed upon this Buſi- | 


neſs in Leadenhall-ſtreet, Captain Charnock deſired a- *' 
nother Meeting, to know if we continued in our {. 
Reſolution, and the next Meeting was at Mrs. Jount- | 


joy's, I think then my Lord Mongomery was not there, 
nor Mr. Ge&dman, but there was my Lord Aylesbury, 
Sir fobn Fenwick, Sir fohn Friend, Sir William Perkins, 
Mr. Charnock, and my ſelf. 

Mr. Speaker, How long after ? 


Captain Porter. About Eight or Ten Days, to the 


beſt of my Remembrance. | 
Mr. Speaker, What was ſaid at that Meeting ? 


Captain Porter. The Second Meeting was to agree } 
to the ſame Thing : We deſired Charnock to go a 
ſoon as poſſible to acquaint King Fames, that the | 


ſooner he came that Year the better. 
Mr. Speaker. Did Sir Fohn Fenwick conſent and 


agree at the Second Meeting, to his going into F 


France to procure the Forces ? 
Captain Porter. Yes, vir. 


Mr. Speaker. Will you give the Houſe an Account | 


of any thing elſe you know relating to this Matter 
Captain Porter, That 1s all. 


Mr. Sergeant Gould, Was you Examined by the 
Grand Jury, when the Bill was preſented agaialtf 


Sir Fobn Fenwick. 
Captain Porter. Yes, Sir. 


Mr. Sergeant Gould. - What Evidence did you giv 


to them ? 
Captain Porter, The very ſame I give now. 


Mr. Speaker. Mr. Sergeant Gould; what have you 


to ſay further to him ? 

Mr. Serjeant Lovel, We would ask, whether Mr. 
Cook wes at the firſt Meeting. 
- Captain Porter. Yes, Sir, he was at both Mect 
ings 5 


Mr. St 
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_ Mr. Sergeant Level Was Mr. Goodman at the pre- 
ferring of che Bill of Indictment at the Old Baily? = 

Captain Porter. T faw him go in to the Jury, and 
he told me it was forthe ſame Thing. 

Mr. Sergeant Lovel. We have ſome of the Jufy 
here, and we will call them to thart. 

Mr. Sergeant Gould. Now, if it pleaſe you, Sir, 
we will ask him to the Matter concerning Clancy's 
Tampering with him. 

Mr. Speaker. Will. you give the Houſe an Ac- 
count of that Matter ? | 
Sir Thomas Powys. By your Favour, TI hope you 
will give us leave to interpoſe in this Matter : For L 
am ſure in the Caſe of Lite, and in Caſe where there 
is a Law prepared to be made, ſubſequent to the 
Fat, to condemn a Man to Death, you will not 
only have good Evidence but that which is legal E= 
vidence. And I take it that in Caſes of this Nature, 
of a fabſequent Law, the Evidence ought to be much 
ſtronger, and much fairer, than when a Man 1s to 
be tryed by a Law in Being. If they ſhould offer 
that which was ſaid in the great Caſe of my Lord 
of Strafford, (which Attaincer there hath been an Act 
of Parliament to Reverſe) by a Gentleman that did 
then appear againſt my Lord Srrafford, That where 
the Honfe proceed in a Legiſlative way, there needs 
no Evidence at all, but every Man may follow the 
Dictates of his own Thoughts and Conſcience. *Tis 
in Ruſh»orths's Hiſtory of that Tryal, fol. 377. Yet, I 
hope, you will be of another Opinion and expect 
ſtronger Evidence, chan it a Man was to be tryed 
by a Law in Peing. Now that which is offered, can- 
not be allowed in any Court of Juſtice : They were 
going about to ſhew, That my Lady Femwick, the 


Wife of the Gentleman at the Ber, had uſed ſome 


means to take off Goodnan's Evidence, and they 
would make uſe of that againſt her Husband. Now 
what any Man's Wife fays cannot be made uſe of a+ 
gainſt him, as nbthing that ſhe ſays, or foes, _ 
F >» = 
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be made uſe of for him ; and, by the ſame Rule of 
Juſtice it cannot be made uſe of againſt him : For o- 
therwiſe the Rule would be unequal, That ſhe might 
be a Witneſs againſt him, but not a Witneſs for him ; 
that ſeems ſo unjuſt, that it will not be admitted in 
any Court whatſoever. | | 

Sir Barth. Shower. By your Votes the Priſoner 


is allowed Councel, and the King's Sergeants are to | 


produce the Evidence againſt the Priſoner. We be- 
lieve, and hope therefore that you will give us leave 
to object to that which is not ſo; and in this I appeal 


to the knowledge of the Gentleman on the other ſide, | 


who hath had a great deal of Experience of this kind: 
and dare fay in all his Obſervations in the 01d Baily 
he can't producean Inſtance where the Actions or ſay- 
ings of other Perſons, were admitted as Evidence, in 


Caſe of Treaſon, nay not in Felony ; and I muſt | 


confeſs I wonder to hear him move it now. 
When attempted on behalf of a cloſe Priſoner, 


that was not Viſited by any Body,it was not admitted | 


thatthe Actions ofa third Perſon ar large, ſhonld be ad- 
mitted againſt him : Therethe Actions of a Wife can- 


not be Evidence for, nor againſt her Husband. It 


was never but in one Caſe, and that for Sodomy, al- 


lowed, and that was after two or three Witneſles be- | 
ſides had been produced, and by the Opinions ever | 


fince it hath been allowed not to be Law, and that 


for che Miſchief might follow to the diſſolution of | 


Marriage and Ruin of Families. Now what they offered 


does concernthe Ads ofother Perſons,and nor Sir Fobn | | 


Fenwick, Beſides I have one Objection more, and 


that is, There is no ſuch thing alledged in the Bill ; | 


and the Order is, That they ſhould produce Evi- 
dence as to the Allegations in the Fill, and the Trea- 
ſons in the Inditment ; but I never heard of any 
Order that they ſhould produce Evidence concerning 
che cariying away of any Witneſs ; and 'tis not ai- 
ledged, that Goodman is withdrawn by Sir Fohn Fen- 
wicks Privity ; As to Perter's being tampe!'d with, 

there 
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there is no colour of Sugpeſtion in the Bill ; fo that 
this neither being in the Bill, nor being Evidence 
atLaw, we hope you will not admit it. 

Mr. Speaker. You hear the Exception, What do 
you ſay to it? 
" Mr. Sergernt Gould. IT think what theſe Gentle- 
men ſay, will receive a plain Anſwer. It is an Al- 
legation in the Bill, "That Goodman hath withdrawn 
himſelf. Now the uſe we make of this, is to let us 
in to give an Account of what G:odmn hath Sworn, 
and to Entitle us to Read his Examination : For ſay 
we, Clancy hath been tampering to ſtifle this Con- 
ſpiracy, to take off the King's Evidence. No body 
doubts of this Execrable and Wicked Conſpiracy, and 
'tis as plain here hath been two Witneſſcs to prove it, 
and as plain that this Indictment is found, according 
to the late Act of Partiamenc, upon the Evidence of 
Porter and Goodman. Now to jhew this Conſpiracy 
is carrying on, we offer to prove the tampering that 
hach been, to take off the King's Evidence, and 
would lay that before the Contideration of this 
Houſe ; ſo the uſe we make of it, is only prepara- 
tory to let us in totell you what Goodman hath Sworn, 
and in good time we {ha!i produce to you an In- 
dictment,by which it will appear that upon his Oath, 
and the ſame Evidence as we offer here, another of 
the Traytors hath been Convicted. And therefore 
we humbly offer it, Whether as this Caſe is, we ſhail 


' not be admitted to prove this tampering ? 


Mr Serg. Lowell. Before we withdraw, I beg 


| two Words as to what is Objedted on the other ſide 
| for the l:zarned Gentleman Appeals to me, and I 
| muſt Appeal to the Knowledge of ſome Members 


that are learned in the Law, That even in Criminal 


| Caſes, the Courts are not bound up to poſitive Evi- 


dence, but that the Evidence of Circumſtances, with 
lome Perſons to corroborate them, is Admitted: And 
if it ſhould be ſo, that nothing but poſitive Evidence 
ſhould Convict, we ſhould have very few Conviti- 
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pns at the Old Baily. As to Clipping and Coyning 
where one is Convicted by poſitive Evidence and di- 
rect Proof, forty are Convided and Attainted by 
Circumſtances, as Materials found about them, and 
pitting off Counterfeir Mony. Sir, I muſt ſubmit 
Tt you, Whether, as the nature of this Caſe is, this 
Houſe will not think fit to hear all Evidence that may 
concern this Matter, whether poſitive or Circum- 
ſtantial ; and the Wiſdom of this Houſe will diſtin- 
guiſh afterwards, what chey think is material, and 
what is not. We do take this to be part of the 
ſame Confviracy which we do Charge the Priſoner 
at the Bar with, that he might not come to Condign 
Puniſhment, and therefore we pray, that let the Pro- 
ceedings of other places be what they will, that you 
will hear the whole Matter in this Cafe, whether the 
Evidence be Poſitive or Circumſtanrial. 

Sir The. Powys, I think they miſtake us when 
they give us ſuch an Anſwer; we doubt not but 
there is Poſitive Evidence and Circumſtantial, but 
we ſuppoſe this to be no Evidence ar all: Mr Re- 
corder teils us rrue, That Circumſtantial Evidence is 
frequently made ute of ; but we ſay, Thar whatever 
my Lady Fenwick hath faid or done, is not to be 
Admitted as any Eviderce againſt the Priſoner at the 
Bar; becauſe whar ſhe hath laid by way of Endex- 
vour to draw off Goodiazn, 15 no Evidence at all to 
be offered againit her Husband, and is not fo much 
as Circumſtantial Evidence. ' > 

Sir Barthol. *Shover. © We do Arree, That If the 
Bill had been brought in againt my Lady Femwick, 
or againſt - Clancy, this kad been -proper Evidence; 
and they may deſerve Puniſhment for ic themſelves: 
Bur this is no Evidence againſt Sir Fobn + Fenwick, 
co prove a Crime againft him... -. + + 

Mr. Serg. Lovell, We think 'tis properly before 
the Houte, even by the Order of the Houſe it {!, 
For in che rſt plece, we are to ſpeak to the Matters 
Contained in the Ly], One Matter is, That Sir John 
| | Ss ; X : Wy Fenwick 
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Fenwick had been Tryed before now, but for Reaſons 
mentioned in the Bill, and that he delayed his Try- 
al, till ſuch time as Goodman was withdrawn; there- 
fore what lies before us by the Diretion of the 
Houſe, is, That till ſuch time as Goodman was ' with- 
drawn, Sir Fohn Fenwick did pretend to go on to 
make a Diſcovery, and afterwards put it off with 
what is Charged in the Bill: Bur fay they, What is 
done by my Lady Fenwick, is no Evidence againſt 
him. When all the Circumſtances are laid before 
the Houſe, what dealings there was with Captain 
Porter, and what was ſaid at that time, and the Con- 
ſequence, preſently after Goodnran's going a way, 1 
hope it is as much Evidence as the Caſe will bear, 

Sir Richard Temple, Sir, ] Delire they may with- 
draw. 

| Accordingly they witharew. 

Sir Richard 7emeple. | think it much concerns the 
Honour of the Houſe, when a Priſoner is at the Bar, 
that he ſhould be allowed the Right of an Englith- 
man ; what you do here, may be a Precedent in at- 
ter Ages. You are told what is offered as Evidence 
here, is admitted in no Court, and the Anſwer that 
is made to it, is of no force at all. They tell you 
there 1s no Allegations in your Bill, That Sir Fohbn 
Fenwick had any hand in his withdrawing, nor no- 
thing in the Inditment of it, and for that Reafon 
the Evidence ſeems improper, and if it was, this 
would be no Evidence at all againſt Sir Fob Fenwick, 
for Oaths againſt other Perſons is no Evidence againft 
the Prifoner to make him Guilty of any thing. 

Lord Cuits, I think 'tis Agreed already, That the 
Councel for the Priſoner ſhould not meddle with 
the Authority and Jurisdiction of this Houſe. For 
it we are to be tied up to all the Forms and Niceties 
obſerved in Inferior Courts, then to what end is 
the Priſoner brought here ? I think Evidence 
ought to be Admitted that may clear every Man s 
Conſcience, that this Bill againſt Sir Fob Ferwick 
ought to pals. F 4 _ Mr. fobn 
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Mr. Fohn Howe. A Gentleman ſaid, we are not 
tyed to the Forms of Inferiour Courts ; bur though 
we are not to the Forms of Inferiour Courts, 
we are tyed to that which was the Ground of them, 
and that is right Reaſon and Juſtice : They have al- 
ledged that he was Indicted, no bocy doubts it. 
That Goodman is withdrawn, nobody Coub:s it : But 
what is that to Sir Fobn Fexwick? It might be with a de- 
ſign for Good or Evil to Sir Fobn Fenwick. I defire you 
would ask Captain Porter when he comes in, Whe- 
ther this was Diſcourſed before Dinner, at Dinner, 
or after Dinner ? And whether he knows that Good- 
+1an heard this ? 

Mr. Chancellor of the Exchequer. There ſeems a 


particular ſhyneſs to know the truth of this Matter, 


1 mean in the Councel the other Day ; the Gentie- 
man ſays that Gcodman might be withdrawn to the 
Prejudice of Sir Fob Fenwick, as well as for his Good, 
I deſire you will not Ict the Government be ſo Stig- 
matized. You havegiven leave Ipreſumetothe Coun- 
cel to Examin to any thing that may be added to the 
Bill; for upon a Commitment, I can move you to 
put in any thing that ſhall be thought reaſonable. 

Sir Thomas Dyke, It may he a reaſonable thing to 
Enguire why Goodman is withdrawn. But the Que- 
ſtion 1s, Whether this be a proper time ? The Houſe 
35 not tyed to the Commorr Forms of Law, but they 
are tyed to the Common Rules of Eguity : And the 
Queſtion is, Whether the Houſe will permit anv 
Perſon to ſuffer by the Acts of another? © © © 
| Nir.. Sell. Gen. It is Diſcretionary, ' whether you 


will cetermine that this is Evidence now, or af- 


ter you have heard it, but I wont enter upon the 
Legality of che Evidence.' *Tis one” thing when a 
Man is to be Tryed by a Jury, 'and another thing 
when he'is to be Tryed before Judges. © A Jury may 
be ſo Swayed and Poſſefjed by it, that ir may nor be 
fit for them to hear it': But look into the Court of 
Chancery, ahd there Depolitions, if bat _— 
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they - are Evidence, and the other ſide ſay 
they, are not, are every Day Admitted to be Read, 


; and 'tis generally ſaid, that it is ſooner diſpatched 
; by hearing of it, than not. You do not fit here as 
1 a Jury only, but as Judges alſo; and will con- 
J fider how far the Actions of a Wife ſhall concern 


her Husband. You will do the Priſoner right, and 


your ſelves right, if you will hear the Witnels. 


Sir Francis Winningtow. The Queſtion is, Whether 


Mr. Speaker. Let me fet you right, they are not 
here as King's Coundcel. 
Sir Francis Winnington, Very well. But 1n this 
Houſe you are the Judges and Jury too. The Evi- 


| dence that is opened, 1s to induce you to believe, 
that he is Guilty, and the Gentleman that ſpake laſt, 
| will not allow 1t to be a Legal Evidence. Then the 


Queſtion is, Whether you being Judges of the Fact, 


| 4s well as of the Law, ſhould be afraid to be indu- 
' ced to believe a Fact, by that which 1s not Legal E- 
; vidence ? Suppoſe my Lady Fenwick had had this 
| Deſign, and had told her Husband whar ſhe intended 


to do, and he ſhould have ſaid, be ſcorn'd it, This 


| is poſſible, if you go to ſuppoſing, and that he 


might apprehend it wou!d do him a miſchief. Now 


it can be to no purpoſe to hear this Evidence, unleſs 


It be to fatisfie the Houſe,in Order to Attaint the Pri- 


| foner. INo, but ſay they, Let us hear, and we will 
| judge afterwards: Why 1o ? le can't atfe&t the Priſo- 
ner. And if any Perſon hereafter have a mind 
| to have my Lady Fenwick Puniſhed they may ex- 


| amine it. 
| ' Mr. Sloane, The Gentleman that ſpake laſt, hath 


made one Suppoſal. Let me make another. He 
ſuppoſes, That it may appear by the Evidence, upon 
the Examination of Witneiles, that what my Lady 
Fenwick or Clancy did, was contrary to the Direction 
of Sir Fobn Fenwick : If the Evidence happen to be 
b, 'tis nothing, But we may ſuppoſe again ; i. 
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pole it happens, that it appears by the Evidence, 


that it was for the Benefit of Sir Fob» Fenwick, as in 
truth 1t was, to the greateft Degree, to get away 


one of the Witneſſes, & Cmi bono, is the ſtrongeſt | 
Preſaumption to me. I do allow in Weſtminfter Hall, | 
that a Woman fhall not be a Witnefs for or againſt 


her Husband ; but if ſhe bs directed by her Husband, 
Qui facit per alium, facit per fe, What ſhe does by his 


diretion may be Evidence. You do not alledge all | 


the Evidence in the Indictment, that runs in general, 


If the Evidence differs as to rime and place, the | 


Jury may find him Guilty of the Indictment. 

Lerd Norreys. Becauſe I would not willingly go 
upon Suppoſitions, I deſire the Clerk may Read the 
Queſtion that you have paſled the laſt Day as to Ex- 
amining Evidence. 

thich was Accordingly Read. 
Now TI defire to know, whether this be Treaſon 


within the Indictment, or any of the Allegations of | 
the Bill. Otherwiſe I think you have tyed your | 


ſeives up by that Rule. 


Mr. Petham. I did expe&t the Gentleman that | 
ſpake lately, would have cleared the Marter. He | 


gave you a Diſlin&tion between the Proceedings of 
Weftminftcr Hall and the Court of Chancery. 1 am 


T2no:ant of both. I deſire to know, whether we are | 
to go here by the Proceedings of Weftminſfter Hall, Þ 


or the Court of Chancery ? If we are not tyed by 


thofe Rules, whether we may let our ſelves into | 
any Evidence that will induce us to believe him Guil- Þ 
ty or not Guilty. If we are tyed to thoſe Rules that | 
are obferved in all Courts of Juſtice, where Tryais | 
of Treaſon are had, this can be of no Validity. So 


I defire to know, whether we are to go according 
to the Proceedings of thoſe Courts, or wherher we 
may Proceed as the Court of Chancery ? 

''- Sir Thomas Littleton. The Honaurable Member 
that ſpake laſt, deſires to know, Whether we are 


bound by the Rules of We#minſter Hall, in their Pro- 
ceedings 
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ceedings or not ? TI believe it would have been to 
very little purpoſe to have chought of this Bill, if 
thoſe Courts could have Convicted him. TI believe 


| if the Councel had tyed you to the Proceedings of 
| Wefminſter Hall, and thence have inferred that you 
{ could nor have Proceeded on this Bill, you would 
{ have taken notice of them, and reprimanded them 
| for ſaying ſo. I know not what to ſay to the Pro- 
| ceedings of Chancery in this Caſe ; but I ſuppoſe 
' upon this Tryal, you will inform your ſelves by the 
| beſt Methods you can ; and every Man, according 
' to his Judzmgne, be for, or againſt this Bill. IF 
upon what I hear, I am of Opinion, he is notori- 


ouſly Guilty, I ſhall freely paſs the Bill. If I do fo 


' much as doubt thar he is Guilty, according to the 


old Rale, Quod dabitas me feceris, T ihall not be for 
it, and in Order to this, I am for hearing every bo- 
dy thar comes before us. Ir is ſaid, that poſfibly 


| Goodman is withdrawn to Sir Fovn Fenwick's preju- 


| dice, | would be glad to hear that, if fo, I ſhall 
| have the worſe Opinion of the Bill. They fay, 'tis 
' not alledged in the Biit, concerning Captain Perter's 


being tampered with ; but *ris only alledged, That 
Goodman 15 withdrawn, and not that Porter was pri- 
vy to it; but is may weigh in Gentlemens Judg- 


' ments, how he comes to be withdrawn, They that 
. tamper with one Witneſs, may be thought like to 
| tamper with another. They tell you, That the Evi- 
| dence of a Man's wife will not weigh againſt her 


il- | Husband. Ir may fo in point of Law, bur if you 


think your ſelves bound up to the {ſtrict Rules of 
Law, diſpoſe of your Bill preſently. 
| Sir Will, Coryton, You have been pleaſed to give 


leave to the King's Councel to prove Matters againſt 
dir Fob Fenwick: You have heard Captain Perrer 
upon the Fact. If they had opened the Matters, 
that Sir Joby Fenwick was Inſtrumental to convey 
Goodinen away, I ſhould have been willing to have 
bea:d it: But they opened it, That my Lady Fen- 
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wick was Inſtrumental in Conveying away Goodmay: 
and this ought in no ſort to be Admitted for Evi. 


dence in this Caſe. An Honorable'Gentleman of the | 


Long Robe made a difference in the Proceedings 
between the Court of Chancery, and the Courts 
of Wefminfter Hall : But T would fain know, if a 


Fat was controverted, Whether my Lord Keeper 


could determine the Matter before a Commiſſton 
went to prove it. *Tis true, we are not tyed to the 
Forms of Law, but we are tyed to the Forms of 
Juſtice. IT know no Caſe where a Wife is Admitted 
to be a Witneſs for or againſt her Husband. In 
Brown's Caſe indeed, who took a Woman away, 
and forced her to Marry him, the Queſtion was, 
Whether ſhe ſhould be Admitted 2 And in thar Caſe 
ſhe was Admitted as a Witneſs, becauſe the Neceflity 
of the thing required it: and there was no other way 
co prove, whether he had her Confent or nor. A- 


nother Caſe there was of my Lord Caftlehawen, where 


from the Nature of che thing, it was Admitted ; for 
it was impoflible there ſhould be any other Proof of 
it. But if my Lady Ferwick be Guilty of this Matter, 
it muſt only by way of Inference, affe& Sir Fohn 
Fenwick. [hey tell you, they Infift upon it as an 
inducement, then it comes to be a Matter of Conſe- 
uence ; and therefore ſince the Matrer hath bcen 
Eny ſtated to the Houſe, as to what they would prove: 
I think we may now give our Judgment upon it. 
Mr. Boſrawen, You are here in your Legiſlative 
Power, and are no more tyed to the Rules of Law 
in Examining of Witneſſes, than you are in giving 
of Judgment ; for you can give thoſe Punithments 
that never are given in Weſtminſter Hall. IT am of 
Opinion that my Lady Fenwick cannot be Examined 
for or againſt her Husband ; but it he ſend her to 
Solicite for him, it ſhall have ſome weight with me. 
Thoſe that don't believe it from what he ſays, may 
give their Judgment accordingly : I deſire to know 
of this Gentleman, if I don't believe it, whether I 
Can 
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ta give Judgment againſt him ? T believe a Man's 
* | Conſcience ought rogo with his Judgment. 


Mr. Speaker. T will Read the Queſtion. Thar 


; Captain Porter be Examined 4p the Attempt of taking off 


bis Teſtimony as to the late Conſpiracy. 

Which Queſtion being pur, it paſſed in the Afﬀirma- 

tive. 
Mr. R. Harley. I ſuppoſe Sir you will let the Coun- 
cel of both ſides have firſt done with their Queſti- 
ons ; and then there will be ſome Queſtions propo- 
{kd to you. 

Mr. Howe. "They tell you how that Sir Fobn Fen- 
wick was Indicted, and that Goodman is withdrawn ; 
but there isone Thing the Councel of both Sides ſlip 
over, and that is, Sir Fohy Fenwick hath given mn 


| falſe Informations. It looks as if they were agreed on 


both Sides in that Matter. I defire the King's Coun- 
cel may be azked, Whether they have any Evidence 
as to that particalar ? | 

Col. Crawford. Since I am mentioned in that 


Admiral Ruſſel. I believe though that Gentleman 


| was afraid that Matter would have been paſled over, 


the Gentlemen of this Houſe that are therein Named 
will take care, for their own Vindication, That that 
Matter ſhould not be ſlipped over, I ſuppoſe the 
proper Time for that is, when the Evidence is over. 
[ aſſure you, if no Body elſe will, I will. 

Then Sir John Fenwick, and the Councel of both Sides 
ard Captain Porter, were brought in, | 

Mr. Speaker, Sir Tho. Powys, The Houſe hath 


| conſidered of your Exception to the Teſtimony of 
| Captain Porter, as to the Point he was to be Examin- 


ed to, and they are agreed, That 'ris fit that all the 
Evidence ſhould be laid before them, and they can 
judge afterwards, whether it be material or fit to be 
allowed, or not. Therefore, Captain Porter, Pray 
do you give the Houſe an Account at large of what 
Attempts haye been made upon you, at any Time, 
£0 
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to draw you off from your Teſtimony, with reſpeq 
to the late Conſpiracy, 

Capt. Porter. | had a Metting with one Clancy, 
firſt in Mitre Court, at Mrs Moretons, and afterwards 
ae the King's Head Taverh, by the Play-houſe : Ar 
thoſe Meetings he propoſed to give me 300 Guiness 
to bear my Charges to France, and to fend me 4 
Bull for 30o more ; and likewiſe that I ſhould be al. 
lowed 2ool. a Year. — | 

Mr. Speaker. How long had you been acquainted 
before? 

Captain Porter, Several Years. 

Mr. Speaker. Did he tell you who he came from? 

Captain Porter. After the firſt meeting he told 
me he had been with Sir Fobhn Fenwick, who deſired 
him to make this Propoſal to me?2 _. 
, Mr. Speaker. How often kad you Meetings with 
him ; *© 2 | 

Captain Porter. About Seven or Eight times. Þ}_ 

Mr. Speaker. What Satisfaction did he give you, 
that Sir Fobn Fenwick would perform the Agree Þ 
ment ? — 

Captain Porter. He told me, my Lady Fenwick, 
and my Lady Mongomery, ſhould meet and confirm || 
every Thing that Night. The Day before I was to þ 7 
go, I met with my Lady Fenwick, who told me, my 
Lady Mongomery could not come, becauſe one of her || | 
Children was fallen Sick. | 
Mr. Speaker. What Satisfaction did ſhe give you, þ | 
that _—_— Fenwick would perform what Clancy had 


propoſed ? — | i 
_ Captain Porter. She ſaid, what Clancy had prope- 
ſed ſhould certainly be made good. 6 
Mr. Sergeant Gould, Did you receive any Thing 
in part, in purſuance of this Agreement ? < 


Captain Porter. I received 200 Guineas of Clancy, | ! 
and he promiſed to me a Bill of 200 more, which hefſ 
fayd was depoſited in his Hands, to be ſent after me | 
into France, þ 
Mir, Str; 
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Mr. Sergeant Gould, Pray what Letter was that h | 


brought you ? | 

Captain Porter. He brought me aLetter, and faid, 
It was writ by Sir Foby Fenwick to King Fames on 
my behalf. 

Mr. Speaker. Did he deliver that to you ? 

Captain Porter. No : he delivered it to the Gen- 
> wi that was to go with me, one Captain Done- 
aph. | 
*Mr. Speaker. Why did you not take that Letter 
into your own Hands? | 

Captain Porter. T had it, and read it, before it 


| was ſeal 'd up. 


Mr. Sergeant Gould, Do you remember the Con- 


tents of it 2 


Captain Porter, As much as I remember was, He 
defired his Majeſty, by reaſon that my going away 
was to fave my Lord Aylesbury, and my Lord. Monge- 


| wery, Ec. to pardon what I had done. 


Mr. Recorder. Who ſublcribed it? 
_ Captain Porter, It was not Sir fobn Fenwick's 
Name, but hey told me, King Fames would know 
who it came from. 

Mr. Recorder, How did you proceed after the 
Meeting with my Lady Fenwick? 


Captain Poricr, The next Night after that he had 


paid me my Money, and ſhewed me the Bill, and I 
was to go away the next Day after. They ſaid, the 
Boat was provided ? 

Mr. Recorder. Can you tell whether the Boat was 
provided * 

.. Copnain Porter. They were taken up preſently 
ter. 

Mr. Sergeant Gould, We will now produce a Re- 
cord; to confirm the Evidence that he hath given 
you. This Perſon hath been convicted for this 'Lam- 
pering. | | 

Accordirgly the Record of Clancy's Conwiction was 
produced; 0 - 
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Sir Thomas Powys, T deſire to know whether they 
offer this as Evidence againſt Sir Fohy Fenwick. 

Mr. Speaker. They offer it to prove, That this 
very Perſon hath been tampered with, to take off kis 
Teſtimony, and they leave it then to the Houſe to 
judge, who 1s moſt likely to be Guilty of Goodmar's 
withdrawing. They began to ſhew you, there hath 
been an Atrempt to take off this Perſon's Teſtimony, 
you have heard the Perſon himſelf to it already. So 
now they offer to Read the Conviction of Clancy to 
this Matter. | 

The Record of Clancy's Conviftion was read. 

Mr. Recorder. We will prove the like Solicitation 
hath been made by Mr. Dighton, who is the Solicitor 
for the Priſoner at the Bar. | 

Mr, Speaker. What is your Witneſſes Name? 

Mr. Recorder. Tho. Roe. It you pleaſe, Sir, to 
ask him, what Endeavours have been uſed by Mr. 
Dighton, to make uſe of him, that Goodwnan might 
withdraw himſelf. 

Mr. Speaker. Mr. Roe, You are required to 
give this Houſe an Account of what hath paſſed be- 
eween Mr. Dighton and you in order to take off the 
Teſtimony of Mr. Goodman. | 

Mr. Roe. About the middle of Seprember laſt I 
had occaſion to go to Mr. Dighton, to enquire, where 
the Commiliioners for the Land "Tax in Surrey, fat; 
for I knew he was concerned in ſome Afﬀairs of that 
County: He told me, He did not poſitively know, 
but would ſpeedily enquire. Ac the ſame Time, he 
took occaſion to tell me, He knew it was in my 
Power to do Sir Fobn Fenwick Service. I asked him, 
What he meant by it? Says he, I know you know 
Goodman well, and it will be the Betrer for you, if 
you will tell me: I asked him, What he meant by 
chat way of Talking? He defired I would meer him 
{ome other Time, and I ſhould know further of his 
Mind, Accordingly I did Meet Mr. Dighton : Says 
ke, You know Gecodman well, and it you gan ay 
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iny thing that can Difcredit Goodwman's Teſtimony 
you ſhall have i0-/. a Year ſerrted upon you for 
your Life. Says I, Sir, I do know him wel}. Says 
he, Did you never hear hit taik of Poyfoning the 
Duke of N. and Robbing on the High-wiy, and 
that he is concerned with Clippers? Says I, I have 
heard him talk of thoſe Matters ſeveral Times, but 
you can'c think I will be a Witneſs, and expoſe my 
ſelf, and difparage People, till T know for what. 
Says he, for that you ſhail be ſatisfied; you ſhall have 
100 7. a Year ſettled upon you. provided you can 
diſcredit Goodman's Teſtimony, that Sir Fobn Fenwick 
may come off, and it will be done by a Friend of 
yours. | 

We accordingly agreed to meet the next day at 7 
Coffee-Houſe in the City, and appointed a Friend 


to be there, but Mr. Dighton did 1:0t racet at that 


time, and the Reaſon he told me, was, becauſe Sir 
Tobn Femyick was that Day to be Arraigned. As 


| foon as Mr. Dighton had made this Propoſal, I told 


Mr. -Gc:47an of it, and he adviſed me to go on with 
him, and ſee if T could get any ofier under his Hand : 
[ toid him, he had appointed to meet me in the City, 
and a Friend to be there to hear me, I went, and 
told Mr. Dighton, but Mr. Gcoodz7an would not be 
faisfied with that, but ſaid I muſt go to the Arch- 
Biſhop and tell him what paſſed ; fo I did go and 
tell the Arch-Biſhop what I have told you now. 

Mr. Speaker. Had you any Meeting after that ? 

Mr. Roe. Yes, on the 19th of Seprember, and 


| then he made great Aſſeverations, that what he ſaid 


ſhould be performed ; and that I jhould not only 
oblige Sir Fohn Fenwick, but my Lord Montgomery, 
and that Goodman was a loſt Man by being become 
a Common Evidence, and that it would not be in 
is Power to oblige any Man, my Lady Dutcheſs 
having Diſcharged him of kis Employ, and he would 
not be in a Condition to do further for me ; and 
lays he, whatever you mon haye gotten by ſerving 
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my Lady Dutcheſs in her Concerns,ſhall be made up | 
-_ and above this 100/. a Year that I have promi- |: 
ed. $ 
Mr. Sergeant Gould, IT deſire he may be asked, * 
Whether Goodman did not acquaint him, that a Siſter | 
of Sir John Fenwick's had been with him, and upon | 
what Occaſion ? 9 

Mr. Roe. About the time of preferring of the 
Bill againſt Sir Fob Fenwick, T ſaw Goodman at Hick's | 
Hall, and a little after, he told me, that a Siſter of | 
Sir Fohn Fenwick's had come to him, and made ſome 
Propoſals to him, and T acquainted the Duke of 
Shrewſbury's Deputy Mr. Vernon, with it. 

Mr. Speaker. Did you purſue this Diſcourſe with 
Mr. Dighton, fo as to come to any poſitive Apree- 
ment ? | 
Mr. Roe. No otherwiſe than what I told you. | 
My Deſign was to have Mr. Dighton to have given it 
me in Writing, or elſe for him to haveſaid ir before |] 
ſome other Man. But I don't know any thing 
whereby I could have diſcredited Mr. Goodman, if he } 
would have done it. By 

Mr. Sergeant Gould. You obſerve, Sir, that one | 
of the Witneſſes whoſe Name is ſubſcribed to the | 
Bill of Indictment, is withdrawn : Now to give yo | 
an account that he is withdrawn, I deſire the Kings | + 
Proclamation may be Read. i 

Members, No, no. = 
| Mr. Recorder. We have Mr. Goodman's ExamintÞ t 
tion under the Hand of Mr. YVernom. We pray it maſÞ 
be Read. | 

Sir Thomas Powys. Mr. Speaker, T deſire to be {p#; t| 
red a Word to this Matter : I take this to be a giaJ fi 
Point, not only as it concerns the Life of this Perlon,J ir 


but as it may be a Matter of Example in all tm K 
hereafter. That which they would offer, is fomethF fy 
that Mr. Goodwzan hath Sworn, when he was Ev t| 

t 


mined by Mr. Vernon ; Sir fohn Fenwick not being 


| preſent or privy, and no opportunity given to 
| Exam 
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Examine the Perſon : and I conceive, that cannot be 
offered as Evidence; for if that ſhould be allowed, 
then what is Sworn behind a Man's back, in any Caſe 
whatſoever, may as well be Produced as Evidence 
againſt him ; and they know, that in a Caſe of the 
value of Five Shillings, no Depoſitions or Examina- 
tions of any Man can be made uſe of. I am ſure 
they will not ſay, that the Depoſitions taken be- 
tween other Perſons, where a Man is not a Party, 
can be made uſe of as Evidence againſt him ; and if 
not admitted where Property 1s concerned in the 
loweſt Degree, I hope you will never admit it in 
this Place, from whence Inferior Courts (as to 
Juſtice) take their Meaſures. 

Sr. Barth. Shower. Nir. Speaker ,- T deſire you 
would ſpare me a Word of the fame ide. I 
humbly oppoſe the Reading of this Examination, as 
not agrecable to the Rules of PraRice and Evidence, 
and that which is wholly new. In Civil Cauſes 
this can't poſhbly be done ; no Depoſition of a Per- 
fon can be Read, though beyond Sea, unleſs in Caſes 
where the Party it is to be read agatn{t was privy 
to the Examination, and might have croſs Examined, 
or diſcredited the Witneſs. But in Criminal Caſes, I 
Appeai tothe Gentleman on the other ſide, who knows 
the Proceedings in the O/4i-Baily very well, Whether 
It was ever admitted as proof of Treaſon. Nay, in. 


an Appeal of Murder, if Depoſitions be taken before 


the Coroner, or there be an Examination of Witnef- 
ſes upon an Indi&tment, though the Appeal be for 
the ſame Fact, and in Order to bring the Perſon to 
the ſame Puniſhment, yet in chat Caſe thoſe Depo- 
titions can't be Read, becaute 'ris another ſuit : Tho' 
In many Caſes the trormey General, may for the 
King Arraign the Party, and Profecute him, upon 
ſuch Appeal where the Appellant declines it, and tho? 
the Sratute of P. and M. dire& in ſome Caſes, 
that the Corover and Fuftices ſhall return the Informa- 
tions, and Examinations ofthe Witneſſes, to the Sel- 
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ſions, yet that is not for Evidence to be read, but 
in Order to inform the Court, and give their Judg. | 
ment as to Bailment, and other like matters, ® 
*Twas never allowed that the Examination of Wit. * 
neſſes behind a Man's back, ſhould be Read in any 
place whatſoever. Our Law requires Perſons to 
appear, and give their "Teſtimony Viva Yoce ; and 
we ſee that their Teſtimony appears Credible, or 
not, by their very Countenances, and Geſtures, and 
the manner of their Delivery ; and their Falſity may 
ſometimes be diſcovered by Queſtions that the Party 
may ask them, and by Examining them to particu- 
lar Circumſtances, which may lay open the Falſity 
of a well laid Scheme ; which otherwiſe without 

' a nice ſifting of them might have paſſed for good 
Evidence, and this great Advantage we are deprived | 
of, if this Examination ſhould be admitted to be Read, } 

Now, though the Practice of other Courts doe | 


not oblige this Honourable Houſe, yet we know you |* | 
will Conſider the Rules of Juſtice ; *tis but Juſtice in Þ - 
Criminal Caſes, eſpecially as our Conſtitution is, that | 
the Perſon ſhould ſee his Accuſer. A Man may Swear | 4 
to a Depoſition reduced into Writing, whoſe Conſci- þ | 
ence or fear of being falſified, perhaps would not let 4 
him Publickly Accuſe the Priſoner, Face to Face: | [ 
Experience hath ſhewed it often, that ſeveral that þ. ” 
' will Calumniate another Privately, will not juſtifie | ? 
the ſame in an open Court. What Goodman is, *tis | b 
not proper for us at preſent to give an Account of, | * 
but we oppoſe it at preſent, for that we were not | fi 
Prefent, nor Privy, nor could have croſs Examined © F 


him ; What is deſired to be produced is, only an In : 
formation before a Private Juſtice ; and then if fo, ! 

Mr. Recorder knows, that in the Old Baily, if Goodman * F 
had died, it had not been Evidence : In caſe he had | V 
been Sick, or withdrawn without our Privity, they | 

could not have Read it: Nay, if he were withdrawn þ R 
by our Privity, it could not be Read there. *Ts 


true, the inticing him to withdraw, had been puniny | 
: 6 . 
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ble in the Perſon attempting ir, but could not have 
been Read to have Convicted the Party ; and ſince 
this Examination couia never have been Read there; 
becauſe not conſiſtent with the general Rules of Ju- 
ſtice, I hope you will not admit it here. 

Mr. Speaker, Mr. Sergeant Gould, what do you ſay 
to it * 

Mr. Serg. Gould. T obſer: this Gentleman's Oh- 
jection, why this Examination ſhouid not be Read ; 
and under favour, we think we are Regular, as this 
Caſe is, to have his Depoſition Read. "Tits true, as 
long as the Witnels can be produced in all Courts, 


and Practice of the Law, you fſhail not Read his Exa- 


mination, or what 15 taken betore a juſtice of Peace; 
But chat 13 not our Caſe. It i5 now fully proved be- 
fore you, that he is withdrawn, and *tis fully before 
you, that he hath given Evidence for the King, and 


' hath been Examined, and this 1s an Extraordinary 


Caſe, and that is the reaſon we are in Parliament. 
He hath Sworn this Matter, and before a proper Offi- 
cer, Why then ſhall not his Evidence be Read and 
Allowed, when he is wilfully withdrawn, and we 
ſay, by the Contrivance of the Priſoner at the Bar. 
And the Thing ſpeaks itſelf. Now, with Submiſſion, 
[ take it to be every Days Practice, that where a Wit- 
neſs is Dead, his Depoſitions ſhall be Read. Ir ap- 
pears to you, that there was to have been a Tryal, 
but the Witneſs is withdrawn, and it appears plainly, 
that- there hath been tampering. The Evidence is 
full, in the Caſe as to Porter ; and we have produced 
a Record of Conviction, that does confirm it : Now 


*. this is ſach a Practice, we come into Parliament to 
! have it remedied ; for otherwiſe Men ſhall commit 


Treaſon, and by their Contrivance and Art, the 
Witneſſes ſhail be drawn away, and the Perion hall 
not be brought to Condign Puniſhment. Here is the 
Record upon which he gave Evidence, but ſince he. is - 
withdrawn ; And theretore I hope, in this Caſe, we 
ſhall be admitted to Read his Depoſition, for I deny 
1 WHar 
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what the Gentleman ſays, to be Pratice. And Mr. 
Recorder can give you a better Account, who knows 
more of the Practice of ir, Thar if a Witneſs is dead, 
they may Read his Examination. We are here before 
you in Parliament, and by the ſame Reaſons that o- 
thers have been tampered with, this Witneſs may be 
preſumed to have been tampered with. And there- 
fore we are in your Judgment, whether in this Caſe 
his depoſition thall not be Read ? 

Mr. Recorder. *TFis Objected, on the other ſide, 
That this Evidence ought not to be offered, and for 
what Reaſon ? Becauſe, tay they, a Jury ought to 
g0 Sccundum Hillegata & probataz and what 15 not 
{triftiy Evidence by Law, you are not to take notice 
of ; but in Criminal Caſes (which is this Caſe) where 
Perſons do frand upon their Lives, Accuſed for 
Crimes, if it apyears to the Courr, That the Priſo- 
ner hath by Fraudulent and Indiref&t Means, procu- 
red a Perion that hath given Information againſt 
him to a proper Maegiſtrate, to withdraw himſelf, fo 
that his Evidence can't be had in Perſon in that Caſe, 
his Information hath been Read. Which, I ſuppoſe, 
with humble Submititon, 1s this Caſe. Bur I ſuppoſe, 
we are not here tyed up to Formal Evidence. But 
"tis our Duty, fince the Houſe hath Commanded to 
lay the whole Fact before you to offer this, and you 
aie Judges what is Material, and what is not Material, 

Sir Tho. Puwys, "Picale, Sir, to Ipare me a little; 
for ture this 15 no fmail matter. I did expect thar 
they, if they had intended to have ſupported this 
Evidence, would have mentioned forme Author, 
fome Caſe, or ſome Precedent where this has been 
done before: -— Put he makes ſuch a Diſtindtion, 
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I am mightily ſurprized ar ; for Mr. Reccrdey cites 00 |} 
one Inſtance,ther ever he ſaw ſuch a thing in his Life, | 


nor Cites one Book that hath ſuch Authority ; but he 1 
gives you a Dilltindtion, whether it be of his {ide | 


or ours, ] malt {ubmir ro you; for he ſeems to A- 


Sree, that inCai:s of Proverty, fcch Evidence is-not 
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allowed ; bnt in cafes of Life,in which we ought co be 
more tender,he fays,'tis to be allowed.Sure, if it be noc 
Evidence where Five Shillings only may be at Stake, 
[ ſubmit tt to you, whether it ought to be adrnitred in 


_ theCaſe of Life? For my part,I know nothing of it.if it 


be a Rule; but T always thought the Evidence ought 
to bemore Clear and Full in the Caſe of Lite,than in 
the Caſe of Property ; but Mr. Recorder turns it upon 
vs, and fays, Though it is not Evidence in Caſe where 
Property is concerned, "tis Evidence in Cafe of 
Life : But I defire he will ſhew any one Lawyer in 
England, that ever {aid it bur himfelf. 

Sir Barth, Shower. | Anfwer to what Mr. Ser- 
geant Gould ifays, That this is an extraordinary Cate : 
How far 'tis fo I wiil nos take upon me to ay; 
But oppole ic in reſpe&t of the Rules of common 
Juſtice. As to Mr. Recorde:'s Diſtination berween 
Civil and Criminal Cauſes ; he hath admitted, that 
in Civil Cauſes it would not be allowed ; and I hope 
you will be of Opinion, that it ought not to be ad- 
mitted in Criminal. .:4e iays in Criminal Cauſes. 
The Jary mult go Secundum allegaia & probata, | 
delire to know whar other Rules a Jury hach in Crt- 
minal Cafes? Will they fay, that a Jury-Man is not 
as much upon his Oath in Trying a: Priſoner for his 
Life, as in Trying an Acton of Treſpaſs? Is not the 
Oath, Tou fb.ill well and rruly try, &C. according to your 
Evidence? Now, | would know whether the Form 


of the Oath, which the Witdom of our Ancetto:s. 


have thought fir to uſe for 1005 Years paſt, be noc 
the moſt proper direQtion to inform us what thail 
be Evidence 2 Evidence Prima F:cie muſt be Evi- 
dence of Living Perſons: i am ſpeaking for the Life 
%a Man, and for maintaining the Rules of Law, 
which I hope ſhall continue tor ever, and one of thoſe 
Rules is, that the Examination of a Perſon 
that is abſent, ſhall not be Read to ſupply his Teſti- 
mony. What you ſhall think fir to do here, we 
muſt ſubmit to; but that *tis allowed beiow, we 
muſt deny. G 4 Mr. 
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Mr. Serg. Lowe!. Sir | do, with humble Submiſfi- 
on, ſtand tro what I ſaid, As to the Definition of 
Allegata & probate, in matter of Property, we agree 
with them; but as to Allegata > probata, in matters 
Crimina:, we muſt differ with them. I did fay it 
before, and do ſay it again, with Submiflion, That 
in many Caſes Criminal, there need no poſitive Evi- 
dence at all, and yet the Jury according to Allegata 
& probata, 1n that Caſe, may Convict a Criminal, 
And I do ſay with Submiſſton, That where there 
is n0 poſitive Proof ar all, many Criminalls are, and 
{t1}] wiil be Convicted. I did Inſtance before in 
the Caſe of Clipping and Coining; which are Mat- 
ters ſo ſecretly Practifed, as *tis very rare, there can 
be any poſitive Witneſs to prove the Fact, What is 
then the Method ? Why we go by Circumſtances, 
by Information of other Perſons, by Tools, and 
other Inſtruments that are found; and though no 
body ever ſee chem do the thing, yet they are Con- 
viced. We &o not offer this Evidence to be as con- 
cluding Evidence, as if Goodman was here; but as 
Corroborating Evidence of what Captain Percy hath 
{aid. If it did wholly depend upon this Evidence, it 
may ve it might have no great weight ; But ſince there 
is other Evidence Vive 7'cce, and tince you have been 
pleaſed to Order us to lay before you all the Evi- 
dence, we humbiy offer it to you, and pray it may 
be Read. 

Ar. Manly, I humbly pray they may withdraw. 

Ar. Speak. I you pleale, to wichdraw. © But firſt 
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1 am required to ask, ir on both ſides you infift upon 
this Point ? Cc | 
And the Counſel for bcth ſides Declared, they in- 
ſiſted on it. And then withdrew. | 

Mr. Manley. T fhouid not have preſumed to have 
given you this troubie of their withdrawing, but that 


a thing: 15 inſiſted on by the Counſel for the Bill, 
which I think is of the greateſt Conſequence to al | 
ths Freemcn' of Ereland. - *Tis true, the Rules of | 


Weſt | 
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Wefminſer Hall are not binding to the Legiſlative 
Power; but I would not have the Legiſlative Power 
to be governed by the private Senſe of any Man 
; _ whatſoever, but by thoſe Rules that are the Rules 
| of Juſtice and Common Equity. God forbid that' 
> |} we ſhould, upon Suppoſitions, ſuppoſe our ſelves 
7 


out of all the Rights of the Law. I never heard any 
Gentleman of the Long Rohe, before the Learned Ser- 
geant at the Bar, aſſert, That an Examination beforea 
| Juſtice of Peace, could be read againſt a Man for 
| | his Life. *Tis known to all that have look'd into the 
i | ABC. of the Law, that ic was never Pradtiſed. 
- | 'Tis true, in Equity, Depolitions may be read, be- 
1 |} cauſe they are taken by the Conſent of all Parties; 
s } and'tis as well a Depoſition of one ſide, as of the 
;, |} other, and the Witneſſes may be. croſs examined. 
{ * But that is nothing to this Purpoſe. 

) | Mr. Sloane. IT believe I may fave you a great 
- |. deal of trouble in this Matter ; for thoſe Gentlemen 
- | from the Bar that made Objections ſpeak without 
Ss | Book, but I ſpeak by Book; 

N No leſs a Man than my Lord Having my Lord 
it | Chief Juſtice Hales (and I think C-ief Fuſtice Hale's 
© | he was paſt his ABC. of the Peas of the Crown 
Law ; T know not how far this ** bs Hand. 

i- | Gentleman is advanced} in his 

y | Pleas of the Crown, in that part where he ſhews 
| what is Evidence to the Petict-Jury, He ſays, 

v. | Firſt, By the Statute 1 8& 2 Phil. & Mary. c, 13. 2 & 
ſt | 3P6lip, & Maryc. 12. The Juſtice hath Power to Exa- 
n |: mine the Offender, and Informer,andſo he goes on in 
\ + fereral particulars: And then 5. Heſays, rheſe Exami- ,- 
1- |} Nations, if the Parity be dead or abſent, may be given ; 
3 ” Evidence, | muſt allow, ſuch an Examination not 
6 } ofthe ſame Authority as if the Witneſs was preſent it 
at } Would be, becauſe he can't be croſs Examined, but 
l, |} Hill it is of fome Weight, and ic muft be read. But 
11 J in this Caſe, *tis of greater weight than in that 
I Vlick my: Lord Chief Juſtice puts; for he ſays, it 
T7 = would 


v 
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would be Evidence, if the Party was dead, or if he 


was withdrawn without the Conſent of the Party | 
againſt whom he is a Witneſs, and that comes to the | 
Caſe in Chancery, every day practifed ; That if any ; 


Perſon gets my Deeds and Evidences into his Hands, 
and he hath Imbezled the Deeds, they ſhall be pre. 
ſum'd to be whar I alledged, becauſe *cis his Fault he 
does not produce them. So this withdrawing by 
che Inſtigation of Sir Fob» Fenwick, is a ſtrong Pre- 
ſumption, that what he Swears againſt Sir John Fen- 
wick, 15 true. 

Sir Rich. Temple. No man can give Evidence of 
any Depofictons, nor was it ever admitted to be Evi- 
dence either upon the Party's Death or Abſence; 


and I wouid not have that Dectrine pafs, that We 
are not tyed to the Rules of Law. My Lord Chief | 


Juſtice Vaughan, when he was of this Houſe, told 
us, we Were not bound to the Forms of Law, but 


we were tyed to the Rules of Law; and if you are | 


not, How will you judge of this Crime? How wil 
you judge it to be Treaſon. In the worſt of Times, 
In the Fryal of my Lord Mordant, who was Iryed 
before the High Court of Juſtice, they would not 
allow of this piece of Evidence, tho' they had 
thrown afide Juries. We aie tyed by the Rutcs of 
Law, or we are tyed by nothing. 

Sir Tho. Littleton. The Worthy Member here telis 
us, We are tyed by the Rules of Law, or we are 


tyed by nothing. I hope he does not intend to put | 
the Pun upon us, that was by a Noble Lord. You 
are tyed by Rules or no Rules; it you are tyed by | 
no Rules, What Rules are you tyed by * I chink you F 
may act by Rules, and yet Admit of this Evidence. | 


I told you before, T ſhould not reckon my ſelf fo 
tyed by the Rules of Law, but that I would hear 


all Evidence that ſhould be offer'd; and 1 do not Þ 


think 'tis for our Honour to ſtifle any thing hat 
may bring out the Truth. A worthy Lawyer faid, 
Ler them produce one Evidence that is of the 
| Recorders 
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Recorder's Opinion; and a Member hath produced 
the Opinion of my Lord Chief Juſtice Hales: And ' 


: Thope we ſhall not be debarr'd from the Satisfaction | 
! of Hearing what they might hear in the Courts be- 


low. Here are two Witneſſes that have been exa- 
mined againſt him, which the Jury did believe that 
found the Bill. If we can't have theſe two Witneſſes, 
let us have as much as we can. We fave heard what 
one ſaid: We have an opportunity of knowing what 
the other ſaid. Na, ſays the Gentlemen, We do 
not defire to be Inform'd, but I belreve it muſt come 
to that at laſt. 

Sir Rich. Temple, The Gentleman that ſpake laſt, 
inſinuated, as if I had dropp'd ſomething he could 
not underſtand, Give me leave to tell you, There 
was the Couit of the Preſident of Wales, when they 
urged Rulcs of Law, then they were a Court of 
Equity ; and when they Argued from Points of Equi- 


- 


| ty, then they were tycd up by the Rules of Law: 


And fo gave Judgment neither according to the one 
nor the other, and ſo it was taken away by Act of 
Parliament. 

Mr. Boſcawen, ] have ſeen it my ſelf, that a 
Juſtice of Peace has been examined himſelf, as to De- 
poſitions he had taken, and I take it to be an ordina- 
ry Examination. 

Mr. Harcourt. Sir, I muſt fay, if you were to pick 
all the Abſurdities out of the Tryals in the late Reigns, 
you could not pick Qut more than have been endea- 
voured by the King s Counſel to be impoſed upon 


| you this Day: This does in ſome meaſure convince 
| me, of what was faid by another Gent!eman the o- 
| ther day, That it is much better to be tryed by an 

| Aſſembly of 4co Gentlemen, than at the Ol4-Baily. 


There was a Quotation of a Learned Author, and 


| the Gentleman read you what was Evidence, 


and what was not. And the Concluſion was, That 
theſe Depoſitions, if the Party was Dead or Abſent, 
$ Evidence. Why Sir, if theſe Depoſitions be Evi- 
Ch dence 
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dence if the Party be Abſent; then what are we 


doing of? If that bs a certain Rule, there is ng 
manner of need of Applying in this Extraordinary 


way ; but if you pleaſe to enter into the Confidera. | 


tion of what is propoſed to you for Evidence (I am 
neither afraid, nor unwilling to be informed.) If 
Gentlemen. will take it, De bene eſſe, For better for 
worſe, with all my Leart; I will freely tell you my 
Opinion of it. 

Sir Edw. Seymour, Tt hath b22a made a Queſtion, 
How far you are bound to puritie the Rules of Iaw? 
I ſuppoſe it is no new Thing I am a going to fay, 
Thar Bills of Atcainder, and Judsments of Artain- 
der, have ben reverſed ior no other Reaſon, but 
becaute the Pariitament have not proceeded accord- 
ing to the Ruics of Law. I will nor ſay, you are 
bound by the Rules of inferior Courts, but you muſt 
be bound by the Rules of Parliament, and by the 
Proceedings and Practice of Parliaments, which is 
the Law of Parliament. And then ] would know, 
whether ever this Houſe did admit of an Affidavit 
for Evidence? And the realon is this, becauſe by 
that you make this, which is the ſuperior Court, 
lame, without the Afliſtance of an inferior Court. 

Mr. Geo. Rodncy Bridges. The Mater before you 
is, Whether Sir Fob» Fenwick be Guilty, in your 
Judgments, of this Conſpiracy * And if fo, I cant 
imagine why you ſhould not take all the Information 
that is offered to you, and not hear all the Circum- 
ſtances of it. If you do not read this Aﬀidavir, I do 
not ſay but 'tis a kindneſs to Sir Fohn Fenwick, but 
what kindneſs will it be to the' Country and Go- 
vernment ? | 

Mr. Tames Mountaguz. T hope you will not ſpend 
much mare time about this, becauſe the Law is fo 
plain: If there be any Thing in the ObjeRion, tis 
this, That if it be Evidence, the Courts below may 
proceed upon it: But that I take to be no Ob- 
jection neither ; for taough it is Evideace, there arc 
not 
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not two Witneſſes, and the Courts below require two 
Witneſſes, fo though there be this Evidence, and 


one Witneſs befides, yet you can't try him for 
: Treaſon in Weftminſfter-Hall without two Witneſles. 


It would be admitted in the Caſe of Felony, and 
would be ſufficient where two Witneſles are not re- 
quired expreſly by the Law. And I can tell you, 
upon my Reputation, I have ſeen it done ſeveral 
times. The Learned Gentleman tells you that my 
Lord Chief Juſtice Hales's Opinion is fo, and that is 
-rounded upon an Act of Parliament, and I think 
that is of greater Authority than any Judge's Opinion, 
and therefore I think that Objection will vaniſh. 
The Honourable Gentleman at the Bar ſays, You 
have no Avthority to receive Afﬀidavits, but ſure we 
may take Noti-2 of Acts of Parliament ; and if that 
requires Depoſitions to be taken, and to be certifyed 


' to the next Seffions and in order to be Evidence a- 


cainſt Criminals, we ought to take Notice of it, fo 
that what the Law makes to be Evidence will be good 
in this Place. 

Mr. Harley. T look upon this Matter under your 
Debates to be of the greateſt Conſequence to the 
Lives of the Subjeds of England, that poſlibly can 
come before you: Gentlemen have given you ſeve- 
ral Reaſons for reading theſe Depoſitions ; one, that 
it was my Lord Chief Juſtice Hales's Opinion; ano- 
ther, that there is an Ad of Parliament for it : Now, 
I think, it would be proper to join Iflue in theſe 
wo Points, If any Ad of Parliament can be produced 


for this, then the Debate will be at an end; bur if 
| there be an A& poſitive againſt ir, then IT hope you 
| will not receive it: And if my Lord Chief Juſtice 
| Hales's Book, have not one Word relating to this, 


then T hope that will be no Argument. He begins 
his Chapter of Evidence, and fays, That the Evi- 
dence to the Jury, in Cates of Treaſon, muſt be two 
Witnefles; and then comes to the Caſes of Felony : 
But is that any Debate before us? And he tells you, 
'That 
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That Informations might be taken of the Perſon 


himſelf, but that was not by the Common Law, 


but was allowed of by particular Ads of Parliament ;| 
and then tells you, That his Information, and De. !! 
poſitions before the Juſtice, were to be admitted, (but } 


he was to be by: ) But is this any Thing to lead you? 
Have they brought any Statute that tells you, there 
muſt not be two Witneſſes in this Caſe? If you will 
take Notice of a Statute, you muſt take Notice of a 
Statute that is in point. If any Man ſuffers by one 
Witneſs, I believe all the World muſt ſay, he ſuffers 
unjuſtly : T think 'tis of the greateſt Conſequence 
to admit of Afﬀidavits. Here it is, that the 
Boundaries are eſtabliſhed for the Lives and Liber- 
ties of Mankind: And this is an Obſervation that is 
found in Hiſtory, That thoſe that have broke their 


Bounds down, it hath returned upon- them to their | 
Prejudice. Let us not out of hatred or Zeal againſt | 


a Guilty Man, looſe our own Innocence. 


Sir Rob. Rich. T am ſure now we are not upon | 


the Point of Reading, whether it be much or little, 
but upon the Point of Hearing, and that T ſpeak to, 
And, I think, the Gentleman near the Table, did not 


miſtake what the Bar ſaid ; for the Counſel on the F 


other ſide infiſted poſitively, That neither by the 
Practice, nor by the Books, was a Depoſition to be 
read as Evidence: Apainſt that, the Gentleman 
near the Chair produced that Book. As to the mat- 
ter of Treaſon, every Parliament Man can remem- 
ber, that you have made an Ad, That there ſhall 


be two Witneſſes in Caſes of "Treaſon. Now, a | 
the ſame time, it will be taken Notice of, that you | 
have taken Care in that At, That the Proceedings | 
of this Houſe ſhall not be tyed up by it. The Gen-F 
tleman tells you, of a Court that wavered berween | 
Law and Equity, and ſo came to nothing, and I an 


afraid, if we bring the Houſe of Commons down to 
the Courts of Weſtminfer-hall, they will make no- 
King 


Ca oe — — —_— mms 


( 95) 


thing of us neither: | do not fay, That this Paper 


ſhall be as ſtrong Evidence as if Goodman was at the 


nt:| Bar, but to ſay, it ſhall weigh nothing, I can't agree 


- | neither. I agree alſo.to make a common Pradtice of 


reading Afﬀidavits, will be of i]l Conſequence ; And 
if you take this to be a matter of ſmall Conſequence, 
Tam not for reading this Aﬀidavit now. I aim not 


at Sir Fobn Fenwick's Blood, but the Safety of 


the King and Government. And I would nor re- 
fuſe any Evidence in this Caſe, be it never ſo ſmall. 
Theſe Gentlemen ſpeak againſt a matter being Evi- 
dence before it is read, *tis offered as Evidence, if it 
be ſmall, or come to nothing, it is the berter for the 
Priſoner at the Bar. 

My. Pelham, T am indifferent whether T hear that 
Paper read, or no, but what is ſaid by a Learned 
Gentleman ſtarcles me ; fays he, In Weſtminſter-bal 
they are bound to the Evidence of two Witneſſes, 


| and there this Evidence would not be proper, but 


here we are upon another Foot. I hope we are not 
here upon another Foot, though here, we are not 
to be tryed by the Chicanry of the Law, we are to 
be tryed by the Equity and Subſtantial part of it. I 


' Qefire to know, if any one can be tryed for Treafon 


upon one Witneſs? And if we are not tyed by the 
Rules of Law, we way as well ſay we may hear 
any Evidence whatſoever, and ifthe King's Counſel 
thinks it may ſatisfy your Fancies, ic muſt be re- 
ceived. 

Lord Cutts, T conceive, Gentlemen, we are out 
in the way of Arguing. I muſt put you in mind 
that we are at the Bottom, only arguing againft the 


| Juriſdition of this Houſe; and though that Matter 


hath been ſettled before, we are told very often of 


| the Law, and Rules of Ye{minſter-hall. In anſwer to 
| that, T muſt obſerve there are feveral Sorts of Laws, 


there is the Law of Nature, the Law of Nations, 
the Law of God, and there is the Legiſlature, and 


tis a Self-evident Maxim not to be contradicted, 
Thar 


(F 
That no Superior is to be Circumſcribed by an Infe: 
rior. And T would ask, If the Courts below are 


tell you very well what is the Law of Parliaments, 
yet no Gentleman hath ſaid any thing upon that 
Subject, that is, againſt the Queſtion before you. 
The Matter was in a Courſe of Law, but upon an 
extraordinary Accident, and for extraordinary Rea- 
ſons, *tis brought before you. The Accident is the 
withdrawing of a Witneſs, the Reaſon is the Secu- 
ring of the King, the Government, your Selves, and 
Poſterity. I don't think any Man that hath ſpoke 
againſt it, is for favouring Sir Fob» Ferwick, for [ 
think this is the worit way. I would appeal to every 


read. And it may be a Diſadvantage not to hear it, 

Mr. F. Howe. 
ments given for and againſt che Reading of this Pa- 
per, and if I did not think that the Reading of it 
could be of no uſe to the Judgment we are about to 
make, I ſhould be for the Reading ; Either it a- 
mounts to a proof of High Treaſon againſt Sir obs 
Fenwick,or it ſignifies nothing to you. If it be inten- 
ded to weigh any thing, I can never agree to the 
Reading of it ; for it is only a Hear-Say, brought to 
Convict a man that is tryed for his Life. But there has 
been onething often urg'd which ſfeemsto weigh more 


and neglet of the other. But however we ſit not here 
co Patch the failings of the one, by an unwarrantable 
proſecution againſt the others. As to Sir John Fer 
wick, though he ſhould not be a good Engliſh Man, 
yet his Cauſe may be the Cauſe of a good Engliſh 


) 


not inferior to the Parliament? There is nothing can || 
Limit us, but the Law of Nature, the Law of God, || 
and the Law of Parliaments; and though IT cannot : 


Man, what Prejudice *tis to you to hear this Paper } 


There have been many Argu- Þ 


than all the reaſons offer'd ; and that is, your Ene- | 1 
mies will have an Advantage, and your Government | : 
 15at Stake ; I don't take that to be fo much an Argu- | 
ment of the Strength of the one, as of the Weakneſs | 7 


| Man. The Queſtion is, Wherhcr there be more Dang 
4 


D © 


(97) 


ty the Government, by the Withdrawing of a Witneſs, and 
| the Eſcaping of Sir John Fenwick, or to us and our poſte- 
| rity, by the withdrawing of a Witneſs, and the Convifting 


of Sir John Fenwick for that Reaſon. They give Good- 


| mar his full freedom, he is gone, and now they 


pretend, the Fate of the Government to depend up- 
on his Teſtimony. The Precedent 1s not much to 
be feared ; for, I ſuppoſe future Governments wilt 
take Care, if they think fit to ufe, at leait not to 
let ſuch a Witneſs goe about the Streets at Liverty. 
But it may happen, that certain Men, (for ailerting 
the Liberties of their Country in this Houſe) may be 
Run upon by ill Governments, and attempts made 
upon their Lives by falſe Witneſſes. Indeed the Bill 
of Treaſon provides, That no perfon ſhall be con- 
demn'd without two Witnefles. We all know two 


I indifferent ones will ſerve a Grand-Jury, nothing is 


ſo ealie as to get a Bill found by them ; yet neverthe- 


| lefs before a Petit Jury, one of theſe Witneſſes may 
| beſo notoriouſly Infamous, as not to be fit to be pro- 


duc'd ; The only way to hang the Perfon fo profe- 
cuted will be then to Convey that Witneſs away, and 
urge this Precedent for a Bill of Attainder : A moſt 
dangerousone itis,andſucha one as I think itis the In- 
tereft as well as duty of all true Engliſh Men to oppole. 

Mr. Smith. I think we are come to the Debate 
od the Bill, inſtead of Reading this Paper. Was the 
Queſtion, I/herher this Paper ſhould be allowed as a ſe- 
cond Witneſs ? then it would be a great Queſtion with 


| me, P/hether it ſhould be Read ? But the Queſtion, as 
| to Colonel Sidney, 5vas not whether the Paper ſhowrd be 
| Read, But whather it ſhould ſupply the place of a ſecond 
| Hitnef? Your Debate is Extraordinary 5 your Bill 
takes notice of Goodman being gone away, and now 
Jou won't take notice of what he hath left behind 


him, which I ſhould the rather be fſarisfied in, be- 
cauſe I faw a Gentleman Soliciting at the Bar, that 
dd endeavour to get hini away. If Goodman had 


been brought a Prifoner to the Bar, 1 do not know, 


; whether 
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- whether that might not have been reckoned as great 


fault, as now his having too much Liberty. It | 


hath been cited as a great Lawyer's Opinion, That 
his Examination might be given in Evidence; but he 
does not fay what weight ſhall be laid upon it. 

- Mr. Pelham. IT am ſorry that Honourable Gentle 


man miſtook me ſo muth, I thought I had ſpoke 


very plain, I told you, I was not againſt Reading of 
that Paper, till the Learned Gentleman told you; 
You were nottyed up as the Courts of Weſtminſter Hall, 


to two Witneſſes. As to what I ſaid of Mr. Sidneys | 


Caſe, it was .not againſt Reading that Paper, but I 
faid, he did rely upon it as againſt Common Juſtice} 
to be Attainted by one Witneſs (And that Attain- 
der you havethought fit to Reverſe.) And the Reaſon 
he gives for it, was, becauſe it was impoſflible for a 
Man to make any Defence againſt one ſingle Witnek. 
Mr. Att. Gen. The Matter you are now Deba- 
ting upon, is, Whether theſe Papers ſhould be 
now Read. And Gentlemen have let themſelves in- 
to a Debate foreign to the Queſtion. A great many 
are againſt it upon this Argument, that they would 
not be of Opinion to Condemn him, unleſs there 
were two Witneſſes: That is not-now the Queſtion, 
for I think no Man is ready to give his Opinion to 
Condemn or Acquit him. One Gentleman is againſt 
the Reading of it, and yet believes Sir Fohn Fenwick 
Guilty, I muſt reſpite my Judgment, till F hare 
| heard his Defence. I think that the Councel for Sir 
'7obn Fenwick at the Bar, are very much miſtaken, 
when they faid, That ſuch a Thing as an Examin+ 
tion in Writing, was never Read in any Court of 
Juſtice, I think that is a great miſtake, and a good 
Authority hath been Cited for it,and every one knows 
the Practice 1s otherwiſe. *Tis often allowed, That 
the Examinations before a Juſtice of Peace are Read. 
The Queſtion is now, Whether this Examination ſhall bt 
Read ? It there do not appear another Witneſs to prove 
him Guiity,you will Debate that Matter then, Whether 
_ > | you 
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you wul Condemn him without two Witnelſies 2 You 
might. as well have Debated before, Whether Forter 
ſiould be Examined, becauſe no Man will Condemn 
him without two Witneſſes, and therefore do not 
Examine one. Why, we know not what further 
Witneſſes may be produced. If Sir Fohn Fenwick 
c || wasupon Iryal, I chink this Information might have 
t Þ been Admitted for Proof, if Goodman was out of the 
' || vay ; but if it was Admitted, unlefs there was ano- 
? Þf ther Witneſs produced, I believe the Court would 
tell the Jury, Here are not two Witneſſes, and there- 
{ge you muſt Acquit him. | | 
Sir W. Coryton, T muſt crave leave to differ 
from that Worthy Gentleman ; I think this is the 
proper time to Determin, Whether this Evidence 1s 
tobe admitted. Afterwards indeed you may deter- 
min, how far 'tis availabie. I thought, bothin Law 
ye | 20d Juſtice, before I came into the Houſe, That iiis 
ought not to be admitted for Evidence. A Gentie- 
man grounded his Argument; upon waat ? My 
14 | 191d Chief Juſtice Hales s Opinion ; but the fact is, 
that my Lord Chief Juſtice les States the Difie- 
rence in Caſes of Treaſon, and in Cales of Felony. 
Now in Felony, they make uſe of , Depoſitions ; 
n and the Reaſon is, becauſe tis more for the Advat- 
4 | ge of the Priſoner than his Lifadvantage ; for if 
he Witneſs differ from his Examination befcre the 
Gi Juſtice of Peace, that turns to the Advantage of che 
Priſoner. In the Nature ot the thing, It fcems not 
to be Reaſonable, for it is eafie to turn: the Tabies. 
po” and ſuppoſe Goodrzar,, in theplace of Sir Job Fenwick 
bo ind Sir Fokn Feawick in place of Goodman 5 vw would 
"| be hard(take the Inforratonsto be as they are)to Ad- 
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0 I} fitthern for Evidence which in my Opinion,are great 
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we” efections upon Perſons of great Honour and Worth, 


The dir Chr, Muſgrave, That which I conceive to be 
four Debate is that UPON which the Councel with- 
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bh irew, You heard it aflerted, That there was no 
= lt#nce in a Criminal Caie, where an Affiflavic was 
} : H 2 allowed 
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allowed for Evidence : And I think the Learned 
Councel at the Bar, did not much infiſt upon it, 
and yet I don't think they were Tenorant of the 
 Caſequoted out of my Lord Chief Juſtice Hales, but I 
ſuppoſe they thought it was not applicable to this Buſi- 
neſs before the Houſe. But only related to Felonies, 
and when Depoſitions were taken in the Preſence of 
the Party. *Tis faid, we are not tyed up to the rules 
of Weſtminſter Hall, and that Parliaments may Deno- 
minate Crimes after they are Committed ; but I ne- 
ver did hearthat the Parliament did take upon them 
to Deteimin that to be Evidence which is not Evi- 
dence in.any Court in the World. If you Read this 
Paper to inform your ſelves, you Admit that to be 
Evidence, which is no where elſe to be Admitted, 
You are told, you arenot tyed tothe rules of inferior 
Courts of Law, nor Equity, If you are not bound by 
them, you are bound by your own Conſtitutions. 
You are told, you are not uſed to Read affidavits in 
Common Caſes, but-if my Memory ſerves me right, 
you have always had it oppoſed in this Houle. 
Therefore I think, according to the Rules of your 
own Houſe, we thould not Read affidavits. Will 
you make a new Rulein this Caſe ? Pray confider the 
Conſequence of it hereafter. Suppoſe there come 
down Afﬀidavits upon another occaſion, againſt a 


not be thought ſufficient for to Govern your Judg- 
ments ? I hope thoſe that hear me, will have a Care 
of that Matter. Why, by the Parity of Reafon, may 
not two Afﬀidavits do by the help of che Legiſlative 
Power ? I would be glad to know, whether in the 
Caſe of an Impeachment,any ever heard of Afidavits 
being Read? And this is much in that Nature. And 
therefore, why ſhould you admit of an Afﬀidavit 
now, when the Party Charged was not preſent, 
when that Affidavit was taken £ 
Sir Fof, Williamſon. T am ſorry this Point coſts Us 
ſo much time. The Gentleman that ſpake laſt, hath 
-_ | brought 
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_ Great Man for High Treaſon, Whether that may 
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brought us to the Queſtion, How far you will admit 
this Aﬀidavit (as they call it) to be Read. T am of 
Opinionnotwithſtanding all that hath been ſuggeſted, 
that it not only may be Read, but that it ought to 
be Read. None of the Cafes that have been inſtan- 
ced, comes up to the Cafe in Queſtion. All the 
Caſes that are brought, are from inferior Courts, 
and the laſt that is brought, is from the Example and 
Uſage, in lefs conſiderable Caſes, and indeed of a 
different Nature. 

This Bill of Attainder, is a thing ſo extraordinary 
(as hath been ſaid)-as it never ought to be uſed but 
upon extraordinary Occaſions, and upon that Prin- 
ciple, all that is feared is all anſwered and avoided. 
It is to be thought never to be made uſe of, but up- 
on the like Occaſion, and then God forbid, but we 
ſhould be Governed by the like Precedent ; and if 
that was proper to ſpeak now, which will be, when 
we come to give Judgment, and we have time to 
conſider of it, I can't think we ſhall differ in many 
Voices. Whether it be Evidence, and how far it 1s 
ſo, is not now the Queſtion, but the Queſtion is on- 
ly, Whether it be ſuch an Evidence as ought to be Read ? 
And all the inconveniencies that have been alledged, 
depend only upon this, that it ſhould not be admit- 
ted in the ordinary Proceedings 1n the Courts of Ju- 
ſlice. Now I ſay, there was a Power lodped in the 
Parliament of England, to make a Man Guilty of 
Treafon, that was not ſo before, and that even in a 


Reign, when they came to Determine what Trea- 


fons were. They did not think it for the ſafety of 
the Community of Mankind, but that there ſhould 
be a Power lodzed in the whole, to Declare that to 
be a Crime, that was no Crime before it was Com- 
mitted, giving them more than 1s asked here : For 
here can be no ,Queſtion, but as to the Forms of 
Proceedings. The Queſtion is not upon his Crime, 
that is no Queſtion ; and I take ir, that it upon aiy 
Occaſion, *tis ro be juſtiiy'd in this, and tne Liw 
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hath truſted the Parliament with a greater Power | 
than now they are about to Execute, and there are | 


only Objections to it raiſed from another place, 
which T chink can never conciude in this. 

Mr. Chanc. of the Exchequer, T am for Reading of 
this paper, though I don't think it Evidence equiva- 
lent with Viva ace ; nor do I think, that in like 
Caſes ir ought to be Admitted below. But I think, 
in your Proceedings in Parliament, it ought to be 

2ad, whether it be an Affidavit or not. AndI am 
the more of that Opinion, from what happened in 
a Caſe to Pay. We had a Diſpute, Whether Porter 
was to be Examined, becauſe the Teſtimony of a 
Man's Wite was not good below 7 Bur when that 
came to be Examined, it was not the Teftimony of 
a Man's Wife, but his own Letter appeared in Evi- 
dence 3 * and Clancy toid Porter, he came from Fer- 
wick himſelf, and therefore the Evidence which ar 
firſt, for that Reaſon, was urged not to be Heard, 
did amount ro more when it came to the Proof. 1 
would have this Paper Read, not becauſe it ſhould 
ſupply the place of a Witneſs. No, but becauſe you 
ice he hath been Indited by the Evidence of God: 
war and Porter, and the firſt is withdrawn, and by 
whoſe Nicans you have heard, and I would know, 
Whether Go:dman's Evidence did amount ta Accuſe 
hjm of che fame ? [ &o ſay, in your Power of Judg- 
1g,y08 are not confirain d tothe Rules of Weſtminſter 
Hall, Arid 1 woucd lay, that for your Conttitut 
- on, the Courts of 7/ftziufcr Hall, are ro be Go- 
verned by the Letter ot the Law ; but there is lodg- 
ed in the Lepiflarive, a Power to jude ze thoſe Crimes 
chat are hheitred behind the Law. And I believe if 
the feverai Artzinders were Examined, there was 
never wy Attainder that went upon a mare jult 
Proceecing than this. I take the Crime tp be 2 
Pior with your Enemies, to bring in a foreign Pow- 
Er, and as if chat was not ſufficient, he hath made. 
Tate and Scendaions Coulelion, Lo [27 ng Sud 
- {tcul! 
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ſtruſt and Jealouſy between the King and his People, 
and he hath dallied and gain'd ſo much time,. as he 
hath had an Oppottunity to corrupt one of the Wit- 
neſſes, and therefore it would be hard, if no Law 
ſhould reach him. ?*Tis ſaid, Why did not you keep 
the Witneſs ? It would be hard, after a Perſon hath 
made a Confeſlion for the good of the Kingdom, 
that he ſhould be always kept in Irons. We are de- 
bating of the Bill, while we are now only, purely 
to ſee what is in this Paper; I ſhould not it read, 
have made uſe of this as a ſecond Witneſs, but 
the being an Afﬀidavit or not, is not material in 
this Point ; 'The Commons.proceed upon Impeach- 
ments, without Atfidavits. *Tis oitered as Evidence, 


That Goodmeh was a Witneſs againſt him (you have 


had proof of ;) and that he hath been Tampered with, 
to withdraw, by the Friends of this Gentleman. T 
do think we have gone more fairly and equally to 
work, than upon any of the Records of Attainders 
in your Journals. 

Mr. Brother, The CGueſtion is, Whether tais 
Paper ſhall be Read ? Virft, ic hath not been proved 
before whom it was taken, nor nothing at all. Tt 
hath been objected, That there ought to be two Wit- 
nelles, by the late Stature. But 1 muſt put you in 
mind, that it was ſo by the Stature of Edward VI. and 
lo was the Common Law before ; and my Lord Coke 
ſays, there muſt be two Witneiles, and they brought 
ace to face, and fo goes to the Divine Law; And if 
t ſhould not be fo, L will put you in mind of an In- 
conveniency. Eleven Witneites were produc'd be- 
fore a Grand Jury, and when they came to give 
Evidence, face to face, before the Petit Jury, the tirit 
Witneſs did nor know the Criminal that hg had Sworn 


 #ainſt, It was in the Caſe of Sir Rowl:nd Stanly. 


They mention a Paper againſt Algernoon Siuney ; 
but thac Paper was wrote by himſelf. *Tis ſaid, this 


* Houſe are not bound by the Ruies of other Courts ; 


tor that Reaſon, they ought to give Rules co other 
| H 4 Counts. 
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Courts. Nothing is more common, than to ſay Judg- 
ment was ſo in the Houſe of Lords, and that ſettles 
the Law in other Courts below. 

Sir Godfrey Copley. Several Gentlemen have ſpoke 
to the Reading of this Paper ; which I cannot agree 
to, ſome have faid, That it ſhould be Read as Evi- 
dence ; others are for the Reading of it, and at the 
ſame time tell us; ir is not to be looked upon as Evi- 
dence, at leaſt not Equivalent to a Witneſs ; If the 
Paper is to be Read, I would know for what Reaſon, 
for if it be not intended to Sway or incline our Judg- 
ments, then TI take the Reading of it ro be of no uſe 
ar all ; But on rhe other hand if it is deſigned as-a 
Motive to {way me, then 1 fay it comes in as addi? 
tional Evidence, and to ſupply the defect of another 
Witneſs, end the dangerous Conſequence cf ſuch a 
Precedent deſerves your Conſideration. 

| I do very well underſtand that the Court of Par- 
liament takes no Precedent from Weſtminſter Hall, 
Nor am I much afraid of any Precedent they ſhould 
_ pive to Weſtminſter Hall, bur it is very natural to ſup- 
poſe that one Parliament may take Precedents from 
another, and therefore I am afraid this ſhould be 
a Precedent to future Parliaments ; Give me leave 
to {uppoſe that any malicious knave ſhould hereafter 
Start up and Swear Treaſon againſt any of thoſe 
Ffonourabie perfons who are accufed in Sir Foby 
Fenwicks Paper, might not that very Paper according 
to our Mcthod of Proccedirte, be turned into Evi- 
dence, and mad? uſe of inſtead of a fecond Witnels, 
ro convict them though never 1o Innocent ? | 

Sir BP. Hobart, ] mutt differ with the Gentle- 
man thar ſpake laſt. As 'to the Gentleman thar ſpake 
before, t did not expe any thing to be quoted ont 
of Leweofhire againft the Reading of it. I will elf 
You why I think this Paper ſhould be Read; you 
have ir fuggefſted in the Bill that Goodman was one 
of ihe Evidence againſt 'Sir Fohn Fenwick 5 they 
cre to make good che Suggeſtions, and this will ſhew, 
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That Goodman was an Evidence. You are told the 
Danger of the Precedent, and there may come ill 
Reigns, and ill Parliaments ; as to that, I ſhall only 
ſay, in a good Reign, and a good Parliament, there 
is no Danger; and in an ill Reign,and in an ill Parlia- 
ment, they will make Precedents without your gt- 
ving of them. Mr. Sr. Fohn tells you in his Argu- 
ments, *Tis true in inferior Courts, by the Statute 
of Edward the VI. they are bound by two Evidences 
Viva Voce ; but you are not preſcribed by that here, 
but you are to Judge in your own Conſciences as the 
Thing appears: I may fay as another did upon 
another Occaſion, Ler it be Read ; Valeat quantum 
valere poteſt. 

Sir Marm. Jyvell, IT deſire to take notice of one 
Argament, that hath been made uſe of by one 
or two Honourable Perſons ; which is, They tell us, 


| hat Goodman hath been tampered with by Sir Fob 


Fenwick: T remember no ſuch thing. that hath been 
proved ; but indeed it was ſaid, That Mr. Dzgton 
offered Mr. Roe. 1co {. a Year, to invalidate Mr. 
Goodman's Teſtimony. 

Id. Caſtleton. Let me ask you this Queſtion: 
Whether if you Read this Afrdawit you Read it as Evidence? 

Mr. Sl. Gen. 1 deſire you will conſider what you 
aid before. You Ordered Captain Porter to go on 
with his Evidence, and did agree you would conſi- 
der of it afterwards, whether it was Evidence 6r not. 
dome are for Reading this Paper, and others are in- 


Gfferent, whether it be Read or no ; and thoſe that 
ae againſtReading of it, are againſtreading of it be- 


cauſe 'tis no Evidence : Pur that is no Reaſon why 
ycu ſhould not Read it ; for its at moit, but doing a 
vaia thing, 

- I think you have heen told already, If a thing of 
tais Nature was inſiſted on in the Courts below, Tr 
muft be Read ; the Courc might fay, *tis not mate- 
nal, but if ic was Inſiſted on ic muſt be Read, and 
the other ſide muſt demur to it, and it muſt be Read 
Ly DR | —Þ before 
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before they can Demur: So that the Queſtion, 
Whether it is Evidence 2 Muſt come afterwards; 
and if you go according to the Rigour of the Law, 
with Submiflion, it muſt be Read. 

Mr. Price, I did not deſign to trouble you in this 
Matter, bur the Do&rine laid down by ſome Men 
of our Gown, fſurprizes me : *Tis only an Aver- 
ment, Tat the Court below ought to Admit this 
Pazerga be Read, bit there is no Precedent ſhew- 
ed, nor Convincing Realon given, why the Courts 
ſhonld Admit it. The Queſtion is, Whether an In- 
formation taken before a Juſtice of Peace, ought to 
be Read here ? If it be to introduce a New [aw 
and make a New Crime, then you may. make @ 
New ſort of Evidence : Pit if this be a Crime @- 
gain{t an Act of Parliament, or Law in being, then 
you muſt tzxi2 the Evidence the Law doth aitford 
you accordi:z to the . nature of that Crime. Tha 
Charge he:e, is a Charge of Treaſon againſt a 
known I:w: But the great Argument 1s, This is an 
Extraordinary Offence, that Sir Fobn Fenwick or his 
Lady, liad a hand in ſending Goodman away : Tis a 
miſtake ; and offering one thing that is not Evidence, 
brings us to another ; As to the Evidence of Clancy's 
tampering with Captain Porter ; Captain Pericy does 
not ſay, that Sir Fob» Ferwick Employed him ; only 
that Clancy ſaid fo, which is but a Hearſay, and that 
is no Evidence, unlefs Clzncy was ar the Bar, and 
would ſay it himſelf. | 

- In the next place,it is faid, That there was a tampe- 
ring by a Solicicor : What is that? Is it nor natural for 
a Solicitor to ſay, Is there any Objections co fſucha Wit- 
neſs? Is it nat natural for him to lefien his Repatation if 
he can ? Now you would have a Copy ot anlnforma- 
tion to be Evidence. *Tis ſaid, *tis tamtemorunt ; Ito, 
then the Courts of Weſtminſter Hall oughtto intermed- 
dle with it,and not this Houſe. A Nobie Lord mentio- 
nedto youthe Law of Nature,the Law of Nations,and 
the Law of God, but hg torgor one Law, which 
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was moſt Material, and that is Martial Law, which 
if he had ſaid, does juſtifie the taking away a Man's 
Life upon extraordinary Evidence, he had faid right. 

Mr. Speaker. The Queſtion is this, That the Infor- 
matics of Cardel Goodman, taken upon Oath, 24th 
of 4oril, 1656, be Read? 

Which Queſtion being put, the Houſe divided. 
| Ayes, 218. Noes, 145. 

So it paſled in the Afi: mative. « And Sir Fohn 
Ferwick, and the Councel, and Sollicitors on both 
ſides, were called in again. 

Mr. Speaker, Gentlemen, fince you withdrew, 
the Houſe have conſider'd of the - Matter, upon 
which vou did withdraw, and they have thought fit, 
that the Information of Cardel. Goodzan, taken upon 
Oath, bifore Mr. Vernon, 24th of April, 1696, be 
Read. Clerk, Read it. 

Cl. of the H. of Com. Reads ——= This is Signed, 
Cardel Goodman, and Sworn 24th of April, 1696. be- 
fore Fames Vernon. 

About ſome two Years fince, or better, I under- 
ſtood that Col. Park:r was Refident here, in Order 
to Engage ſeveral People for the ſervice of King 
Tames ; and Captain Porter toid me, he had a mind 
to ſee me, which he accordingly did ; where he told 
me, there would be an Invaſion, and that King 
fames would be Reſtored ; and that in Order to it, 
he had a Commiſſion to Levy Men, and to Grant 
out Subordin+te Commiſſtons for a Regiment of 
Horſe, and did ask it I would accept of one, which 
I 2ccordingly did. He likewiſe ſaid, he would ſee 
me as often as he could ; and that Captain Porter and 
L ſhoutd receive Directions from him, from time to 
ume upon ſeveral Meetings ; and having received 
my Commiſiton, I underſtood what Captains were 


to be in the Regiment ; which were Captain Porter, 


a "0 2; 0 SIE: hes . : 
_ elf William Peritms, Mr. Charneck, Sir H.S. Mr. H. 


arid my ſelf; and one Mr. #7 to be Lieutenant 
0:03]. 
_ 'The 
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The Commiſſions were to be Blank when they 
were to be delivered, and to be filled up by the 
Captains, &c. I then came Acquainted with Mr. 
Charnock, and Sir William Perkins, and by them and 
Parker, Captain Porter and I were Informed, That 
there was a great Body of Horſe to be ready in the 
North ; but though I asked, yet they never named 
any Perſons to me, but ſaid, it was ſutficient I ſhould 
receive Ordery, and a Roll to March, to Rendevouz 
upon Occaſion ; and indeed I did not much preſs it, 
becauſe I did gather there were a great many Con- 
cerned ; and art this time, Captain Porter and I took 
a Houſe in the Chz/e, with Stables and Barns, fit for 


holding Horſes, and as a fit place to meet, upon . 


Orders given us to March, which were then daily 
expected. 

Sometimes after this, Colonel Parker was taken, 
and being Committed to the Tower, he made his E- 
ſcape ; and after that, I ſaw him, and then hetold 
me, he wou'd be ſure to Correſpond with me and 
Porter ; and | ſhould receive his Letters of Mr. Char- 
mock, or Mr. Fobnſon, and he accordingly did.; and 
in his- Letters he ſhll gave us hopes, and faid, he 
would certainly fend us notice to be in Readineſs 
time enough, to be Serviceable to the Delign of the 
Invaſion. 

The laſt Letters I received from Parker, gave me 
Advice, That he doubted nor, but the Caulewould 


come to a hearing at this Eaffer Term ; and he ſhould 


Vrite no more, but bring the Orders himſelf ; upon 
which 1 went to Charnmeck, and he told me, he did 
expect.him here in a ſhoit time: Butalwajs or moſt 
commonly in his Letters, he told me, for a Sign, 
That when the Thorlcz Fleet ſhould. joyn the Bref 
Fleer, 1 might certaialy depend that we jhould be 
Invaded here. | 

During theſe Tranſactions Captain Porter com- 
plained, That fomething he was ſending to Lenca- 
(hire, had milſcarry'd ; he defird me to {ct by rwo 
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| Boxes, which IT looked not into, but ſuppoſed them 
' to be Arms, and did fer them by for him : I had 
| not bought any Arms, but had beſpoke ſome of one 
{ Perry, a Gunſmith, who faid T ſhould have them 


ready at a Weeks Warning. 

Aﬀer Parker's having made his Eſcape, and get- 
ting into France, Mr. Charnock came to me, ſome- 
time before the King's going to Flanders, and faid, 
he had ſomething to Propoſe to me ; and defired me 
to go along with him, which I did ; and he broughe 
me to one Mr. I. who ſaid, he expefted a Com- 
miffion from King Fames, to Seize King Willi- 
am ; accordingly we went to the Chocolate Houſe 
in St. Fames's-ſtreet ; and after ſome Diſcourſe about 
the Commiſſion he ſaid he expected, we appointed 
another Meeting at that place, and Adjourned from 
thence to my Houſe in Browr1ce-ſfreer, where was 


| preſent, Mr. Charzock, Mr. Porter, Mr. WV. Major 
| M. and Mr. D. The Subjet of our Diſcourſe 


was, about the Surprizing and Seizing the King 
as he came from Richmond; and after ſeveral ways 
Propoſed to that purpoſe, I particularly asked ; 
Suppoſe that the King were in our Power What 
then? For we ought to have Regard to ſome end 
or other in ſuch an Undertaking ; for I was not 
willing to offer any thing to his Perſon. Mr, I. 
faid, we might have a Coach, and Convey him a- 
way;and he fſaid,he was afſured of a Fort to be delive- 
red to him, and pur into his Hands (to the beſt of 
my remembrance, it was Deal) which might - give 
us ſhelter till we might find opportunity to carry 
him into France by Shipping. I muſt confeſs, I did 
fee very little probahility 1n what he ſaid, neither 
did I-- believe, that he would receive any ſuch 
Commiſſion, as he ſaid he expeated: ( For about 
two Years ſince, I remember IT ſaw Sir George 
Barclaye, with Colonel F. and Mr. Porter 5 vir 
George was then going over to France, and it 
was the only time that ever I ſaw him ; andthen 
Captain 
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Captain Porter and I did deſire, that if King Famer 


deſigned any ſuch thing as Seizing King 1ill;am, he 


would ſend over a Commiſſion, and a Pardon with- 
al in Caſe of an Accident ; (which Meſſage Sir George 
carry'd over, and King James refuſed to ſend it.) 
However, we had another Meeting after that at 
my Houſe, by which time, he ſaid, he would ſhew 
us the Commiſſion, and Facilitate the Deſign ; it 
was at a Houſe behind the Temple, where the atore- 
faid Company met, and Mr. '. brought with 
him one Mr. #. who he ſaid, could furniſh us 
with a Ship, which would be ready to Tranſport 
us after we had Seized the King ; but upon Diſcourſe 
with Mr. ZH. we found that the Demands were 
fo Exorbitant, and not in poffibility of being Ccm- 
plyed withal ; and beſides, no Order nor Commiſii- 
on being produced, we did deſiſt then ; for Captein 
Porter, and Major M. and I, did Declare we 
would not meddle without ſight of the Commiſion. 
After this, Captain Porter and I talked of having a 
Veſſel, and ſending Le Rue and Charnech about it, 
We met at the Fountain by the Temple-Gate, and Sir 
William Perkins was there ; and during the time of 
our being there, one called Sir William out, and Sir 
WWiliam called out Porter, who came in, and faid, 
there was a Gentleman that could help us in this at- 
fair; who he was,* I know not; I believe Captain 
Porter may, for I ſaw him not: But all this proved 
ineffectual, for the King went away ſuddenly, and 
no Commiſſion ever came. And by L<iters from 
France, TI underſtqod King Fames was Angry, that 
they had uſed his Name to what he had not Promi- 
ſed; and Porter and I wrote over by his Ocder, the 
Truth of the whole Matter. 

Sometime after this, ' Captain Per'cr, the Earl of 
Aylicbury, Sir fohn Friend, Sir William Perkins, and 
Sir Fohn Fenwick, and others, met about lending over 
ſome Propofals to King Fames, to expedite an fnva* 
ſion ; and likewiie Captain Porter ſaid, ic was pro- 
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| per I ſhould be there, for he had Engaged for me. 
[ told him, I would come, and at the Kmnps-Head 
| in Leaden-Hall-ftreet, I] found the Perſons above 


named, together with my Ld. Mongomery, and one 
Mr. Cook. | | 
The effett of their Conſultation was, the ſending 


' Mr. Charnoeck with a Meſſage to this Purpoſe ; Thar 


if the King of France could ſpare ſuch a number 

Foot, and ſo many Dragoons, amounting to about 
12 Or 15007, or thereabouts, in all : That then 
upon notice given, that every particular Man there, 
was to furniſh ſuch a number of Horſe, ſome more, 
ſome leſs, to be ready to Succour the Forces from 
France, when Landed. Mr. Charnock went and re- 
turned with a Refuſal, that Forces could not be ſpa- 
red ; Sir Fohn Friend, and my Id. Aylesbury were 
of Opinion, That if King Fames would venture hi- 
ther with ſome ſmall Retinue, he had Friends e- 


| nough to appear for him, without any Foreign 
| Forces , but that was held in doubt. 


I uſed afterwards to fee my Lord Aylesbury ; I 
Iways asked what News he heard ? He ſaid, when 
he Received anv ' Orders, I ſhou!d know, for he ha- 
ving been in France {as he did not deny) I ſuppoſed 
him not to be Ignorant of what was Intended. 

And to the better Facilitating an Invaſion, Sir 
Fobs Fenwick uſed to ſend over a Liſt of the Forces, 
and how they were Quartered, and what were in 


Garriſon, and what otherways Diſpoſed of : He ha- 
ving made a miſtake in the Account, Parker did by 
| Tetrer, deſire me to try it I could procure ſuch 
| an Account ; which I accordingly did of one 


Gib/m, a Clerk in the Office, and fem: ir over fre- 


| Quently. 


After the Eſcape of Farber out of the Tower, Sir 
fobn Fenwick, when I asked him, how he got away, 
and how much Money was given? He ſaid, 2001, 
promiſed, and 3oo!. given ; for when a Perſon came 


Was 


Cn _. 

was to have 200 /. he replied, you ſhall have 300 
and it was made good to him afterwards. 

Cardel Goondmay, 

Much about the ſame time IT uſed now and then, 


with Captain Porter, to be with Sir Fohy Fenwick, || 


and it was Agreed, "That if Parker ſhould not bring 
us timely Orders, That what Forces we could bring 
in, (viz.) Porter and I, we were totake Orders from 
Sir Fohn Fenwick ; this we offered him, and he kindly 
Accepted : And he then faid, That he believed, 
moſt of my Lord Oxford's Regiment would go to 
King James. When told Mr. Paradiſe had promi- 
ſed to bring in 7 or 8: to me, and that Mr. 4m 


worth was to bring in 20, and Parker had ſaid, if I 


made 30. it was ſufficient for me. 


As to the keeping the Horſes, Sir Fob» ſaid, it | 
was dangerous, and they would certainly be Seiz'd | 


but the beft way was, to have a Liſt of what Horſes 
were in and about the London Stabies : 

Captain Porter and I, ſent accordingly to view 
the Stables. TI ſent Mr. Reyhough, and Captain Porter 
ſent Cranborn, and they took an Account. 

Cardel Goodman, 

Tarat. 24. April, 1696. 

Coram me, fa Vernon. 

Mr. Sergeant Gould, Now Mr. Speaker, it you 
pleaſe, we will call ſome of the Grand-Jury that will 
give you an Account what Evidenes they found 
the Bill upon Mr. Gracedue, you were one of 
the Grand-Jury that found this Bill 2 

Mr. Gracedue. Yes, vir. 

Sir Thomas Powys. This is fo far from being Evi- 
dence, that T think *tis the Oath of the Grand-Jury, 


That they ſhall not Diſcloſe or Diſcover the Kings || 


Secrets. The Bill of Tndictment is but an Accul#- 
tion. A Bill of Indictment cannot be given in Evt- 
dence againſt a Man for the leaſt Crime ſoever. Kt 
can't be given in Evidence to be Credited, becaut 


*tis but an Accufation; and by Conſequence, what || 
| = evs7 | 
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ever any Witneſs ſays at that time, can fo no far- 
cher. When a Perſon comes upon his Tryal, they 
can't ſo much as 1eſort to any. thing that was Sworf 
before the Grand-Jury, nor make uſe ofit. _ 
Sir Barth. Shower. We humbly Oppoſe this Evi- 
dence ; becauſe the Gentleman can give no Inſtance 
cither from their Reading or Obſervation, That the 


| Teſtimony that hath been given before a Grand-Ju- 


ry, hath been given in Evidence to a Petit-Jury : 
And 'tis part of the Oath of a Grand-Jury Man, Thet 
he ſhould net diſchſe the ſame. We do nor ſay, ſuch 
Rules will bind this Houſe, but we hope the great 
Fountain of Law, will have ſome regard to the ſettled 
Rules of it. Members. Go on, go on. 

Mr. Speaker. Mr. Gracedue, Will you give the 
Houſe an Account,who were the witneiles before you 
upon finding the Bill * | 

Mr. Gracedue. The Witneſſes before us, were 
Captain Porter, and Mr. Goodman. | 

Mr. Speaker. Can you remember ſo well, as to 
give an Account to this Houſe of what Evidence Mr. 
Goodman gave. 

Mr. Gracedue. Yes, I think I can. When he came 


. before us, he told us, That he was at a Meeting at 


the King's Head in Leadenhall-freet, where there was 
dir Fohn Fenwick, my Lord Mengomery, Captain Por- 
ter, Mr. Charnock, and others ; and the Buſineſs was 
to ſend Mr. Charnock over to France, to procure Men 
to Invade this Kingdom; and 0:0 Foor, and 2000 
Horſe was propoſed. le told us, the Reſulr of that 
Conſult was, That it France would ſupply 8090 
Foot, and 2c00 Horſe, it woui!d be a {ſufficient 
Power to come over ; and that they would ſupply 
20c0 Horſe among themſelves. Upon which Charnock 
replyed Gentlemen,you ſend me over upon Uncertain- 


ties 3you ſay, you will ſupply 2000 Horle, but unleſs 


you give me ſome Aliurance, I can't nor will go. 
Andthe Queſtion was propoſed to all of them, Iftthey 
would make good their Proportion, and they _=_ 
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miſed it ſingly : SaysI, Did Sir Fobny Fenwick promiſe? 
And he ſaid, Yes. Says I, Did my Lord Mongomery? 
And he ſaid, Yes. He was asked, Who elſe ? Bur, 
ſays he, tis not a Queſtion for you to ask us ; and 
for that he referred himſelf to me: For, he ſaid, he 
was not bound to anſwer further, having proved 


the Indictment. 


Mr. Serg. Lovel, We deſire Mr. Foſhua Meade 
may be asked to the like purpoſe. Were you one of 


the Jury that found the Bill againſt Sir Fohbn Fenwick, 

Mr. Meade. Yes. 

Mr. Speaker. Pray, who were the Witneſſes be- 
fore you upon finding of the Bill ? 

Mr. Meade. There was Captain Porter, and Mr. 
Goodman, Sr. 

Mr. Speaker. Can you remember what Mr. Good- 
nan teſtified then ? 

Mr. Meade. Mr. Goodman did then teſtify, That 
Sir John Fenwick, my Lord Mongomery, &c. were 
at the King's Head Tavern in Leadenhall-Rreet, and 
Charnock, and the reſt there, did Conſult how to 
bring in their old Maſter. As to Charneck, That 
they agreed to ſend him over to King Fames, to 
know whether the French King could furniſh them 
with 8000 Foot, and 2c00 Horſe, and that they 
would endeavour to meet him with 2000 Horſe. 
Hereupon Charnock ( Goodman ſaid ) put it to every 
one of them, to know if they were all of one Mind; 
and that they all faid they were. This he did prove, 
and this is all I can remember. 

Mr. Serg. Lovel, We have many more to the 
ſame Purpoſe, if the Houſs think fit to hear them. 

' Members, No, no. 

Mr. Serg. Gould, We will go thus much fur- 

ther; That upon the Tryal of Mr. Cook, wherein 


there was Evidence given by Mr. Goodman, this | 


Gentleman thar is the Priſoner at the Par was particu- 


Iariy named to be concerned, we will call them that 
were preſent there at the giving of the Evidence. Put | 
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firſt, we deſire to read the Record of Gook's Con- 
viction. | 


Thereupon a Motion was made for the Councel to with- 


| draw, And being withdrawn, a Motion was made for 


Candles, which paſſed in the Affirmative without a Di- 


i viſon, in regard it being dark, without Candles there 


could be no Motion made for Adjourning the Debate or Re- 
manding the Priſoner. 

Afterwards a Motion being made for Adjourning the 
Houſe till to Morrow-morning, the Houſe divided. 

Ayes 141 Noes 162. | 

And fo it paſſed in the Negative, And Sir John Fen- 
wick, and the Councel, and Solicitors, were brought in 
apain to the Bar. | 


Mr. Speaker, Mr. Sergeant Gould, The laſt Evi- 


| tence you were about to offer was, That of the Re» 
| cord of the Conviction of Mr. Cook. 


Sir Tho. Powys. Mr. Speaker, we oppole that being 


| offered as Evidence. As I underſtand it, they are 


going to give in Evidence againſt Sir Fabry Fenwick 
what was Sworn againſt Mr. Cook ; that is not admit- 
td in the Courts below ; for, according to that Me- 


| thod, the Tryal of one in the Company would be the 


Tryal of all the reſt. This was never allowed in any 
aher Caſe, and I hope you will not allow it here. 

dir Barth. Shower. The Indictment is, That they 
dd Conſult together, but their Guilt is ſeveral; if 
they had been mentioned in one Indietment, and 


| one had been Tryed at one time, and the other at 


| nother. it would not have been allowed that they 
| hould give in Evidence againſt the one, what had 


T 
: 


| been Sworn againſt the other : For though the Charge 


by the ſame Witneſs, and for a fa& done at rhe 


C ime Time, yet the Defence of the Parties may be 


ferent ; and it cannot be expected , That we, on 


F tte behalf of Sir Jobn Ferwick, are prepared to give 


n Anſwer, in regard of any Thing that was Sworn 


{ ianft Mr. Copk. 


Mr. Speaker, Mr. Sergeant Gould, you hear the 
Ception, L 2 Me. 
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Mr. Serg. Gou'd, We hope in this Caſe we ſhall 
20 on with our Evidence, as offered and propoſed to 
this Houſe. Theſe Gentlemen have made their Ob- 
jections, as if they were below in the inferior Courts; 
but we are here now before you, in a Parliamentary | 
Way ; and what isthat which brings us here, but be. | 
cauſe there is a Witneſs withdrawn by Artifice, fo 
chat we cannot produce him? And therefore we 
come, and humbly apply our ſelves, to this Ho- 
nourable Houſe. Now Sir, you are Judges of the 
Method of coming at the Truth, and ſupplying that 
Defe& ; if we could produce him, there would he 
an End of the Matter; but in this Caſe we are in 
the Judgment of this Honourable Houſe, Whether * 
we ſhall not give ſuch Evidence ashe hath given upon | 
. his Oath, though in other Caſes it is not admitted. |. 

Mr. Serg. Lovel. When we produced the Record of , 
Conviction,we only producedit to ſhew you therewas 
fuch a Tryal; and by that means to let us in, to ſhew 
you what was Sworn by Mr. Goodman at that 'Tryal. 

Then upon the Motion of Col. Granvill, and Si 
Rich. Temple, Sir John Fenwick, andthe Councel, and 
Solicitors, withdrew. 

Sir Rich. Temple, If I did not beleive what is now 
offered, is, what was never offered before, and 
dangerous Conſequence to every one here, I would 
' Not have troubled you at this time of Night. There 
' has nothing been offered that this hath ever been 

_ done. They ſay, It hath not been done in inferior 
Courts. Pray, let us ſee if ever it hath been don: 
in Parliament, That what was given -in Evidenc 
at another Tryal, ſhould be given in Evidence #|| 
eainlt another Perſon here, when this Perſon vw 
not by, and had no Opportunity to defend himle|: 
againſt it, IT am fureit was never done yet. 1! 

Sir Th. Mompeſſon. This Gentleman complains th 
was never done. When the Duke of 1Mconmcnth vi] 
Impeached, the Bill was read Three times in one di) 
and that Gentleman moved for the Impeachment. 
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Sir Rich. Temple, Here were three Witneſſes that 
did. declare they ſaw him in actual Rebellion, at 
the Head of an Army ; but I hope I am not to an- 
{wer forall the Proceedings then. 

Col. Granville. When I ſaw the King's Councel 
going on to make uſe of that as Evidence, which 
was never allowed in any Court, I thought I ought 
to move for them to withdraw. And T ſhall never 
give my Conſent to have it Read, till ſome Body 
ſatisfies me 'tis good Evidence *gainſt Sir Fohn Fen- 
wick, I can't ſee how you can Admit this for Evi- 
dence. Are we to read all the Tryals that are upon 
this Plot ? Therefore I deſire you will bid them pro- 
duce, What is Evidence againſt Sir fobn Fenwick, 
and not tnfle with you. | 

Sir Tho. Littleton, If you proceed in this manner, 
[know not when you will have done. They do 
not tell you, they produce this as Evidence againſt 
Sir John Fenwick ; nor do I take this to be the only 
Evidence to prove him Guilty. If nothing but exact 
proof would have ſatisfied, this Bill wouid have not 
been brought in : But this is to. make as good Proot as 
the Nature of the Thing will bear. You have heard 
ſeveral Things before, in Relation to Goodman, that 
polſibly mighe ſtrictly be no more Evidence againi: 
dir Fobn Fenwick than this, as Goodman s being with= 
drawn. Firlt, they offered to prove that he was 
gone, next that it was Suſpicious that Sir Fob Fer 
wick was privy to his going : Why did you admit the 
Evidence of what he ſaid ro the Grand-ſjury 2 What 
5 this but to give Evidence of what he faid to the 
Petit Jury, wherein the Grand Jury and Petic Jury 
have both believed him 2? 

Mr. Harl-y, T think if you had come to one 
Determination before you had entred upon this Mat- 
ter, you had very much ihortned your Buſineſs, that 
5, That you would not expect ſuch Proot as is ne- 
ceilary ar Law ; and it may be if you would come 
to it now, it woud fave voa tie: For L ind by 
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the Councel, that what is Sworn againſt another 
Man, at another tjme, would not be Evidence at 
Law againſt the Prifoner ; and I believe if he ſhould 
except to aJury-man, becauſe he was upon Cook's Try- 
al, it wonld not be allowed as a good Exception, 
and he would be told, he was no way concerned in 
another's Tryal. 

Mr. Fohn Howe. *Tis a ſtrange ſort of Evidence 
that is offered here, and it is a ſtrange way of bring- 
ing it in. The Houſe made nothing lately of hear- 
fay, and yet now hear-ſay muſt bs taken for Evi- 
dence. I have heard that the Grand-Fury take an 
Oath not to diſcover what's Sworn before them ; yet 
you have brought them hear as Witneſſes to give an 
Account of what was Sworn before them, ) which I 
am afraid is a breach of their Oath, it ſhall make me 
give leſsCreditto what they fay. Weare here to Actaint 
a Man, but we muſt not ſpeak of Proof ; ſtrange 
and new Do&rine! If you do not find it with Proof ; 
the natureof the thing Implies it to be againſt Proof, 
every Mans Innocenceis taken forgranted till the con- 
erary be proved ; And I have heard that two or Three 
did {wear, that Goodman was not at the place at the 
time he Swore he was. | 

Mr. Harcourt, Tf you pleaſe to let the King's 
Counſel go on upon this, you will fave a great deal 
of Time, and prevent _ any Exception to any Evi- 
dence afterwards: For 'tis not in the Power of Man 
ro offer any Thing more abſurd. I don't believe 
that ever any Man heard of ſuch a Thing offered, 
That a Record ſhould be given in Evidence apainſt 
a Man, that is no Manner of Party to the Record : 
I am ſure never any fuch Thing was attempted before. 
As for the other Things, you had ſomething offered 
that made it ſeem doubtful how far you ſhould give 
Credic to them. Upon thoſe Matters, the Councel 
at the Bar for the King told you, That there was 
fome Pretence that it was Law, and practifed below, 
and a Book was produced? to juſtify ic : But in this 
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Caſe, If there be Book, P:actife, Precedent, or any 
Thing to juſtify ic, I will fit down; the Anſwer 
made it Ten times worſe, The Gentleman faid, He 
would only have the Record read; to prove what 
was ſworn at that Tryal againſt Sir Fohn Ferwick. 
Why does that concern any Perſon in the World but 
Cook ? 

Lord Cutts. Tf the worthy Gentleman that ſpake 
laſt had made out all his Propoſitions with Clearnefs, 
equal ro the Aſſurance with which he ailerted them, 
they would have more weight. Bue I will fay, 
That which he hath aſſerted does not appear to me fo. 
take this to be the ſame thing in fome Meafure 
debated over again : It hath been told you, Thar this 
Houſe are to give their Judgment in a Matter of great 
Importance, and therefore I think cis tit thar all the 
whole Matter ſhould be laid before them. When 
that is done, they only arethe Judges of what Weight 
It 1s. | 
Mr. Sloane. T go along with thoſs Gentlemen, 
That this is ne fort of Evidence againft Sir foby Fen- 
wick: But our Queſtion is about a Witneſs thar is 
withdrawn, and to know what he faid, and how 
he was believed when he was here. How he is gone, 
we have ſeen already ; and therefore though i think 
the Verdi againſt Cook, nor nothing of that, can be 
Sven in Evidence agatnſt Sir Fobn Feryich ; ver if 
he hath withdrawn the Witneſs, and the Credic of 
him 1s at ſtake, as you have heard Evidence of what 
he faid upon Oath, before the Tryal came on, 
by the ſame Reaſon you may hear what he faid at 
the Tryal. 

Mr. Pelham. I think it would ſhorten our De- 
bates, if we were truly fatisfied about” what we are a 
Doing, That we are Trying Sir fohn Ferwick, as 
we were told at the Bar. He cailed it a Tryal, 
and 'tis a Trya}. I muſt confeſs F was in hopes I 
ſhoutd never fit in the Houſe of Commons to try 
any Body ; I &id nor thing it the Bulineis of us ; 
| it 
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if Thad, T would not have come hither: But ſince 
we are come into it, Is any Thing more nataral, 
than to examine whether this Evidence be proper, 
or ſuch Evidence as any Court would allow of ? 

Sir Will. Williams. T ſuppoſe there is no Gentle- 
man of our Profeſſion that hath ſeen any Record 
will ſay, That this hath been offered in any Court 
of Law. I believe, if he was upon his Tryal upon 
the Indictment, no Body will {ay it could be read 
againſt him. Let us conſider how many Judgments 
that have been given haſtily, in the late Reigns, have 
been reverſcd. What is the Reaſon that is given for 
it? It is for receiving that for Evidence which was 
not Evidence in the Law. Your Bill of Right takes 
notice of ir. | | 

Mr. Sl. Gen: T did not think this matter would have : 
held you a quarter of an hour. But if the Gentlemen | 
will debate upon the {aine matter that bath been over- | 
ruledtwice belore,it is their fault ; if this Matter is lon- 
ger than it ought tobe, all that is to be proved by this 
Record, is that: one Peter Cook was attainted of High- 
Treaſon ; if the Councel on the other ſide would 
have owned Peter Cock to have been attainted, you 
had not been troubled to have had the Record 
brought to the Table. Bur as to what they ſay, that 
Sir Fohu Fenwick was no party to the Record, and 
therefore it can be no Evidence againſt him, It is 
true, Of it ſelf it is no Evidence againſt him, but 
this as it is opened is to introduce the Evidence of 
what's Sworn by a Witneſs upon that Tryal, which 
cannot be done, Unleſs that Tryal be firſt proved 
by the Record of it; yet after the proof of that Tryal, 
whether you will admit what che Witneſſes Swore in 
that Tryal, ſhall be Evidence in this Caſe, will be | 
conſidered hereafter. | 

I Believe no Body will deny, but that what Goos- | 
2:an Swore in that Tryal, might have been Evidence | 
for Sir Fobn Fenwick, as ſuppoſe Goodman had {worn || 
ja that Tiyal, that he himſeif had never been ar the 
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King's-Head-Tavern with Sir Fobn Fenwick. Would 
not the Priſoner have produced a Witneſs to prove 
what Goodman had ſworn in that Tryal, if he ould 
have appeared now, and have {worn that Sir Fob 
Fenwick and he had been at the King's-Head-Tawvern, 
about the matter Sir Fohn Fenwick is now accuſed of. 

T will put you in mind of a Caſe, becauſe there is 
a Nicety ſtood on in this matter without any reaſon. 

It was in the Tryal of Alderman Corniſh; he was 


indicted and tryed, and the great matter ( as it , was 


pretended) was Tranſated in the Houſe of One 
Sheppard, There was a Witneſs againſt Corniſh, One 
Rumſey, who Swore what Corniſh {aid upon the rea- 
ding a Declaration in Sheppard's houſe; ſays Corniſh, 
Sheppard was a Witneſs at my Lord Rufe/'s Tryal, 
and in that Tryal named who were preſent at the 
reading the ſaid Declaration, but he did not name me 
to be one : And when Sheppard in the Lord RuſſePs 
Tryal faid he thought Rumſey was alſo in the Room 
at the ſame time the Declaration was read, Rumſey 
in that Tryal ſtood up and ſaid the Declaration was 
read before he came into the Room, and therefore 
what he Swore in the Tryal againſt Corniſh,- was 2 
contradiction to what he ſwore in the Lord Rufſt's 
Tryal. Mr. Corniſh in that Tryal would have produ- 
ced a Witneſs to have proved what Ramſey Swore in 
the Lord Ruſſels Tryal; ſays the Court, we cannot 
admit of that Evidence, for it doth not appear to us 
that the Lord Ruſſe! was ever Tryed for High-Treaſen, 
and unleſs a Record of that Tryal be produced, we 
cannot admit the Evidence of what Rumſey Swore 
In that Tryal, and thereupon by that Slip was that 
Gentleman deſtroyed. 

I pray the Record of Cook's Tryal may be read. I 


have given no Opinion of what force it will be. But 


| think it depends upon the ſame reaſon, as yo. have 
ordered other things to be read, which you intend 
to conſider and give your J:. dement of hereafter. 


Nay 
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Nay, you have more reaſon to do this, than any 
thing you have read this day. 

Mr. Price. *Tis very much preſſed, That you 
ſhould Read that which when Read, they fay, is not 
Evidence, but only to introduce another Matter, 
If it be not Evidence, upon whar Account ſhould 
they Read it? But if it mtroduce other Evidence, this 
is an Ingredient and Part of that Evidence. Now 
fuppoſe the Record ſhould be produced, and they 
ſhould bring Witneſfes to fay what Goodman Swore at 
that Tryal, would that be Evidence? No lure, for 
no body ever pretends that this hath been Admitted 
either at Law, or in Parliament. By what Law? 
By what Rule ? By what meaſure of Reaſon are we 
to Proceed in this Houſe? If you will admit to be 
produced a Record of Conviction of a third Perfon, 
and this to be Evidence againſt one that was not pre- 
fent art that Convidtion Ithink you may as well Admit 
to be produced a Record of the Conviction of any 0- 
thier concerned in the Aſſaſtination. Bur I ſtood up 
Principally upon the Obſervation made ar the Bar, and 
he puts you that which he takes tobe a fimilte Caſe; 
ſays he, fuppote Sir John Ferwick had brought this Re- 
cord.and madeufe of it to take off Goodman's Teftimo- 
ny,ſhould it not be Evidence ? Yes,no doubt of it, and 
there is this Diſtin&ion: * Tis one thing where you 
are to give in a Record to Convitk and Attaint 4 
Perfon, and another thing where *tis to prove a Man 
Perjur'd, and to Invalidate his Tetiimony. For 
when a Witneſs is brought againft a Priſoner, he 
hath no way to take off his credit, but from what is 
Colateral. If upon a Tryal wherein another 1s con- 
cerned, a Witneſs gave a contrary Evidence, or the 
Party was Acquitred, then that Record may be made 
ufe of againſt that Witnefs: Bur it differs very m uch, 
where you bring Evidence to take off the Credit of 
2 Witnets, and where you bring it to Convict or 
Attaint a Perſon, The Caſe of Corniſh, That turns 
upon the ſame Reaſon, and ir was oaty to be uſed 
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to take off the Teſtimony of Rumfey, But if this 
Record of the Conviction of Cook be brought to any 
purpoſe now, *tis to ſatisfie our Conſciences, that 


 Gudman gave a good Teſtimony at that Tryal; and 
| I wonder the Sergeant ſhould offer it, who is Sworn 


to offer nothing in Violation of the Law. 

Dr. Oxenden. If I did not think this Queſtion had 
been Determined before, I ſhould not trouble you 
in this Debate, for did we not receive what Goodman 
depoſed upon Oath before a Juſtice of Peace 5 Was it 
received becauſe it was taken in. Writing, or becauſe 
it was his Evidence? Now they offer you an Evi- 
dence of his, that was not put- into Writing ; but 
they will prove itby Witneſs, What is the Difference? 
it it had been taken down in Writing, it muſt have 
been Admitted as the ſame was before. 

Sir M. Wyvell, That Worthy Gentleman de- 


| fired to know the difference, &c. That Depoſition 
' was againſt Sir Fohn Fenwick, but this Evidence 


that they offer now, was given againit Peter Cook. 
Mr. Att : Gen. You are now upon a Debate, 
Whether you ſhall Read the Conviction of Peter Cook * 
[ do agree with thoſe Gentlemen that have ſpoke of 
this Matter, that the Conviction of Cook, nor any 
Evidence upon his Conviction, can be Evidence 
againſt Sir Fenwick. T don't pretend that this 1s: 
Nor don't believe that this is offered upon any ſuch 
Conſideration. Bur *tis one of the Allegations of the 
Bill, that ſeveral of theſe Gentlemen were. preſent 
a this Conſult, of which Sir fob» Fenwick is Accuſed; 


| ficrefore I ſuppoſe the Council for the Bill, did offer 
| ts Record to make good that Allegation, and fo I 
| think it may be properly offered, unlefs it be Admit- 


td. T don't-ſee how it can be made good turther. 


{ [donor think it proper to Examine to what Good 


Wore at Cook's Tryal. 
dir Wl. Williams. | now ſpeak only to ſhew my 
Concurrence with the Attorney Generai ; Mr. Attocr- 


| XJ hath Stared ic right. No doubt, as to the Con- 


v1iction. 
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vidtion of this Perſon (as Mr. Attorney offers it) it 
may be proper enough. 

Atembers, Call them in, call them 1n. 

Sir Chr. Muſgrave. | hear Gentlemen fay, Call 
them in. Do you intend when you call chem in, to | 
Read this -Record? I think the learned Gentleman .'! 
hath Stated it, That it ought not to be Read as Evi- | 
dence. Now the Counfel for Sir fohn Fenwick ſaid, 
they hoped you wouid not ſuffer it to be Read as 
Evidence againſt the Priſoner. I never heard the 
Counſel ſay, that Cook was not Attainted, nor ever 
heard that any Man did doubt it. Then iftit be no Con- 
rroverſy between the Counſel,to what end is it brought 
hither 2 Do you think that the .Steps that are urged 
to be taken in this Caſe will not be urged with preat 
ffrength hereafter and that this will not be a Precedent * 
for Poſterity? I take it that there is a great deal of | 
ditference between the Paper you have Read, and | 
this Record, and therefore if you call in the Counſel, | 
F hope you will not gratifie them in Reading of it. 

Mr. Edw. Harley. Before you call the Council in,] 
humbly propoſe ir to you to conlider to what purpoſe 
this Record ſhould be Read ; if as Evidence, you 6 
rerthrow all the Courſe of Proof that is ſettled by the 
Common Law, and Statute Law ; for it hath been 
In all Tryals oppoſed, to give in Evidence that which 
is improper, becauſe ir ſhould not Influence the Ju- 
ry. I would not have ic ſaid, That under the Reign 
of X. William, any thing was done contrary to the 
Law and Conſtitution of the Nation. There hati 
been an Inſtance given of the Tryal of Mr. Cornij, 
though that Cafe does not come up to it, but we 
know what was done in thoſe Reigns have been 
juſtly reflected upon : andI hope you will not make 
a Precedent here, to encourage Judges to do what 5} 
againſt Law. 
Mr. Speak. Gentlemen, this is your Queſtion, | 
Tar the Record of the Conviftion of Peter Cook bai be ; 
which f 
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Which Queſtion being pur, the Houſe Divided, 
Ayes 18r. Noes 110. 

So it paſſed in the Affirmative. 

Mr. Speak. Gentlemen, you have had another 
Queſtion that hath been the Subject of your Debate, 
That the Councel for the Bill be Admitted to give Evi- 
dence, as to what Goodman Swore againſ} Peter Cook. 

Mr. Rob. Harley. "The Learned Gentleman did 
tell you, That what Goodman ſaid at that Tryal, 
ovght not to be given in Evidence; and therefore, I 
think, Gentlemen won't inſiſt upon that, that is car- 
rying ir too far; and I think, he opened it, Thar it 
was only to prove that Cook was Attainted, and to 
make uſe of it no further. 

Mr. Speak. Is it then your Pleaſure, that Sir Fohn 
Fenwick and his Councel he called in ? 

Which Queſtion being put, it paſſed in the Aﬀir- 

mative, and Accordingly they were called in. 
- Mr. Speak. Sir Tho. Powys, the Houſe hath De- 
termined to have this Record Read, not as Evidence, 
againſt Sir Fobn Fenwick, but to prove the Allegati- 
ons in the Bill, and that Cock was Attainted, Read 
the Record. 

Accordingly that Record was Read by the Clerk. 

. Sir Barth. Shower. We are ſure the Record does 
not prove that he was Convicted upon Goodman's E- 
vidence. 

Mr. Serg. Lovell. Look upon the Indictment. 

Str Tho. Powys. It appears by that, That Goodman 
was 2 Witneſs upon the Indictment ; but it does not 
prove, Thar he was a Witneſs upon the Tryal. 

Mr. Serg. Gould, May it pleaſe you then, Mr. 
Sp-aker, thas far *tis Agreed, "That here is a Record 
of the Conviction of Ccok, and *tis Agreed, and che 
Record ſpeaks it, That Goodman was a Witneſs, for 
it is Indorſed upon the Indictment. Now the main 


Diſpute is, Whether Goodman s Evidence did prevail 


to Convict Cook upon that Indidtment ? And for chat 
we ſhall apply our ſelves, and Call our Evidence, 
ſomz 
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Tome of the Jury, and ſome that were then Witneſ. 
ſes, and they will give you an Account upon what 
Evidence that Conviction was. 

Sir Tho. Powys. In what you were pleaſed to ac- 
quaint us at our laſt coming in, you were pleaſed 
to give ſuch a Reaſon in Relation to the Reading of 
this Record, that if we had heard it before, we 
would not have troubled you to have withdrawn ; 
for it was proper to make out the Allegations of the 
Bill, and that Cook was Convictedy; bur we appre- 
hend they can carry it no further than what they 
have applyed it to. But I perceive from hence, the 
Gentlemen on the other ſide are encouraged to pro- ) 
ceed to anotber piece of Evidence, ſuch they call it ;/ 
they are going to call the Witneſſes to prove what 
was Sworn at the Tryal of Co, where Sir Fohn Fen- 
wick, nor no Perſon on his behalf, was preſent, ei- 
ther to hear, or obſerve, or croſs Examine, or offer 
any thing to their Credit, which poſſibly he might 
be furniſhed with, though Cook was not; I hope that 
will be no more allowed of as Evidence here, than 
in any other place. 

Sir Barth. Shower. We humbly oppoſe their cal- 
ling of Witneſſes to give this Account of the Evidence 
oven at Cook's Tryal. And we ſubmit it to your 
Conſideration, whether you will think it Juſt, that 
th- Evidence that is given with reſpe& to one Man 
only, ſhall conclude another Perſon that ſtands at 
a different Bar in defence of his Life, or that it 
{ſhall be given againſt him. Every Man's Defence 
is ſeveral ; and we oppoſe the Reading of the Re- 
cord before, and fo do now the calling of any Wit- 
nefſes to this purpoſe, for the ſame Reaſon. 

Mr. Serg. Lovell, We call theſe Witneſſes for no 
other purpoſe, but to prove that Goodman, what he 
did Inform by that Paper, he did Swear before a 
Jury ; Then a Motion being made for them to withdraw. 

Mr. Spesk. Gentlemen, you muſt withdraw. 

Accordingly they withdrew. 


Mr. 


- 
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Mr. Manley. IT thank GodT havethat regard for the 
Laws of England, and to every Engliſh Man's Life, 
that when I ſee any thing Attempted againſt them, 
I muſt give my Teſtimony againſt it, I did not be- 
| ſieve they would have inſiſted on it, for there was a 
| Gentleman that fat near to you, who in the Cloſe 
of his Debate, I thought had ſatisfied every body, 
That this was a thing that ought not to be Read ; if 
they ſhould do it, it would be a thing of dreadful 
Conſequence. If you ſhould Admit of every thing 
theſe Gentlemen that come in for the Bill offer, I 
know not where it will end. How will it appear, 
that upon Goodman's Evidence the Jury found Cook 
Guilty 2 For they might find Cook Guilty, and yet 
zive no Credit to Goodman ; for he was contradicted 
materially, and there might be other Evidence upon 
which they might find him Guilty, and yet lay 
| aſide the Evidence given by Goodman: But whether 
one way or the other, we can't tell. They tell us, 
we are not to be guided by the Rules of Weſtminſter 
Hall: But we are to be Governed by the Rules of 
Juſtice, and we are not at this time to ſeek a way 
to the King's Favour by Voting againſt a Criminal 
for High Treaſon. 

Mr. Sloane. There is no manner of doubt of it, but 
that Gentleman 1s in the right, who tells you, 
If this Indictment and Convidtion of Peter Cook, 
ſtood ſingly, as to Sir Fobn Fenwick, *tis no Evi- 
dence, and if they will produce Goodman now, it 
ſhall be no Evidence againſt them ; but take the 
| Caſe as it is, Here is a Witneſs, who hath given 
| me ſatisfaction, that *tis one of Sir Fohn Ferwick's 
Friends or Agents (which is the fame thing as if 
done by himſelf) by whoſe means this Witneſs is 
$ withdrawn : Now the Queſtion is, What could this 
| Wimeſs ſay, if he were bere? What did he lay ? "T's 
J not Concluſive, but 'tis Material for you to hear 
| What he did ſay when he was upon his Oath. 
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Tome of the Jury, and ſome that were then Witneſ. 
ſes, and they will give you an Account upon what 
Evidence that Convidtion was. 

Sir Tho. Powys. In what you were pleaſed to ac- 
quaint us at our laſt coming in, you were pleaſed 


to give ſuch a Reaſon in Relation to the Reading of ; 


this Record, that if we had heard it before, we 
would not have troubled you to have withdrawn ; 
for it was proper to-make out the Allegations of the 
Bill, and that Cook was Convicted ; but we appre- 
hend they can carry it no further than what they 
| have applyed it to. But I perceive from hence, the 
Gentlemen on the other ſide are encouraged to pro- 
ceed to another piece of Evidence, ſuch they call it ; 
they are going to call the Witneſſes to prove what 
was Sworn at the Tryal of Co#, where Sir Fohn Fen- 
wick, nor no Perſon on his behalf, was preſent, ei- 
ther to hear, or obſerve, or croſs Examine, or offer 
any thing to their Credit, which poſſibly he might 
be furniſhed with, though Cook was not; I hope that 
will be no more allowed of as Evidence here, than 
in any other place. 

Sir Barth. Shower. We humbly oppoſe their cal- 
ling of Witnefles to give this Account of the Evidence 
piven at Cook's Tryal. And we ſubmit it to your 
Conſideration, whether you will think it Juſt, that 
th: Evidence that is given with refſpe&t to one Man 
only, ſhall conclude another Perſon that ſtands at 
a different Bar in defence of his Life, or that it 
ſhall be given againſt him. Every Man's Defence 
is ſeveral ; and we oppoſe the Reading of the Re- 
cord before, and fo do now the calling of any Wit- 
nefſes to this purpoſe, for the ſame Reaſon. 

Mr. Serg. Lowell, We call theſe Witneſfes for no 
other purpoſe, but to prove that Goodman, what he 
did Inform by that Paper, he did Swear before a 
Jury; Then a Motion being made for them to withdraw. 

Mr. Spesk. Gentlemen, you muſt withdraw. 


Accordingly they withdrew. 
Mr, 
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Mr. Manley, IT thank GodT havethat regard for the 
Laws of England, and to every Engliſh Man's Life, 
that when I fee any thing Attempted againſt them, 
I muſt give my Teſtimony againſt it, I did not be- 

| Hieve they would have inſiſted on it, for there was a 
Gentleman that fat near to you, who in the Cloſe 
of his Debate, I thought had ſatisfied every body, 
That this was a thing that ought not to be Read ; if 
they ſhould do it, it would be a thing of dreadful 
Conſequence. If you ſhould Admit of every thing 
theſe Gentlemen that come in for the Bill offer, I 
know not where it will end. How will it appear, 
that upon Goodman's Evidence the Jury found Cook 
Guilty 2 For they might find Cook Guilty, and yet 
zive no Credit to Goodman ; for he was contradicted 
materially, and there might be other Evidence upon 
{1 which they might find him Guilty, and yet lay 
| aſide the Evidence given by Goodman: But whether 
one way or the other, we can't tell. They tell us, 
we are not to be guided by the Rules of Weſtminſter 
Hall: But we are to be Governed by the Rules of 
Juſtice, and we are not at this time to ſeek a way 
to the King's Favour by Voting againſt a Criminal 
for High Treaſon. 

Mr. Sloane. There is no manner of doubt of it, but 
that Gentleman 1s in the right, who tells you, 
If this Indictment and Conviction of Peter Cook, 
food ſingly, as to Sir Fohn Fenwick, "tis no Evi- 
dence, and if they will produce Goodman now, it 
ſhall be no Evidence againſt them ; but take the 
Caſe as it is, Here is a Witneſs, who hath given 
' me ſatisfaction, that *tis one of Sir fFohn Ferwick's 
| Friends or Apents (which is the fame thing as if 
| done by himſelf) by whoſe means this Witneſs is 
1 vithdrawn : Now the Queſtion is, What con!d this 
1 Wimeſs ſay, if he were bere? What did he fay ? "Tis 
| not Concluſive, but 'tis Material for you to hear 
' Whathe Gid ſay when he was upon his Oath. 
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Sir Chr. Muſgrave. The Gentfeman of the Long 
Robe that ſpoke laſt, was pleaſed to tell you, Tt is 
very reaſonable that you ſhould hear thoſe Perſons, 
as ro what Goodman Swore at Cook's Tryal. I confeſs, | 
I think this is harder than all the reſt, becauſe what | 
you have hitherto Admitted was in Writing. One | 
thing was an Examination befare a Juftice of Peate, 
the other a Record ; but for any Man to ſay, he 
can exactly repeat what any Man Swore at the Try- 
al, to me is wonderful. Why in his Evidence, the 
feaſt miſtake of a Word alters the nature of the 
thing, and therefore this would be a bold underts- 
king for any Man ; for if he varies in the leaſt Cir- 
cumſtance, *tis not true that he Swore fo then, 
This Gentleman was: no ways concerned in that 
Tryal, and to what purpoſe 1s it Read, if not to ? 
the Prejudice of Sir Fob» Fexwick ? T do not know 
but by the ſame Rule you may hear Evidence of || 
what any Man hath Sworn upon all the Tryals theſe | 
three quarters of a Year. 

Mr. Sloane. I have been called upon, to know 
in what Caſes Teſtimony hath been given, that Wit- 
neſſes have Sworn ſo and ſo at a former Tryal. *Tis 
every days Practice between Party and Party, that 
where a Witneſs does die, between the ſame Parties 


(T will ſtate the Caſe fairly ) *Tis given in Evidence, ; 
That ſuch a Witneſs at ſuch a Tryal, did Swear {6 
and ſo. Sometimes they take it in Short Hand, and || ; 
then they can tell the Words of ir, otherwiſe they | A, 
repeat it upon their Memories, but I will not ſtrain Þ 
it. Bur I put it with a further Reaſon upon it, for | 1, 
we do not deſire to hear it as Concluſive Evidence þ ap 


upon the Priſoner, but only in this Senſe,” Here | 
a Witneſs ſuppoſcd to be carry'd away by the Pit 
foner s Means, and therefore, is it not neceſlary 0] | 
hear what he faid before he was deiuded and cat: |} 
ry'd away ? Not that after ic is heard, it 1s aty| 
Conclufive Evidence, but it is reaſonable that w# 
ſhould come art the Truth, Omnibus wits, & w1oidis 
auihus Mclinus ſcire potcrit. Oi 
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Sir The. Littleton. A. Gentleman ſays, to whaf 
purpoſe ſhould it be Read, if it be not to che Preju- 
dice of Sir Fob Fenwick? On the other fide, we 


| tnay fay, *tis for his Benefit ; that is only ſuppo- 
1 ſing one way or another: I will hear any body ro 


his Benefit, and any Body to his Prejudice. Says a 
Worthy Gentleman, It is not done in Criminal Ca- 
ſes: Why, in this Caſe you have heard the Grand 
Jury, what he Swore before them already ; And 
what Obje&tion 1s there more againit hearing what 
he Swore in another Caſe, than againſt hearing what 
he Swore upon the Inditment ? The main Induce- 
ment for you to hear it, is becauſe he is gone away, 
(and can't be heard Viva Veoce,) and with Suſpicion 
that it was by Contrivance of the Party. 

Mr. Gery. IT would ſpeak but one Word as to 


1 what the Gentleman that ſpake laſt, but one ſaid, 
\ and that is, as to the Courts below, That one Man 


is allowed very often to give in Evidence what a- 
nother Swore. Tt hath been ſo, and *tis at the Pe- 
ril of any Perfon that Swears, that he Swear Truth , 
for he may be Profcuted if he does not Swear Truth. 
But I would ask him, What remedy there is if he 
do not ſay the Truth here 2 We have no remedy 
againſt him if he takes away this Man's Life by what 
he ſays here. 
Mr. Smith, Truly, Sir, if I muſt give my Opi- 
non, I do think 'tis very reaſonable, that Bills of 
Attainder ſhould be only upon Extraordinary Oc- 
caſions. I think that take it at beſt, if there was 
not a place where the Witneſſes are to be Sworn, 


* | and more particularly Examined, I know not whe- 


Þf ther I ſhould give my conſent for the Paſling of this 


Bill through your Houſe; for the Witneſſes againl(t 


| the Priſoner are not Sworn, nor the Witneſſes 


brought againſt them ; ſo that we can only give 
our Opinion upon the Probability of the Matter ; 
For what that Gentleman {avs, weighs with me, 
That %%is a Difficult thing for any Man to Charge 

K. himfelf 
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himſelf with what was Sworn at a fermer Tryal ; 
for the miſtake of a Word may alter the Senſe very 
much. We are told, by a Worthy Gentleman, 
That there was two or three Witneſſes that did give 


ſuch Evidence againſt the Teſtimony of Goodman, 


that 'tis a wonder almoſt how Cook could be found || 
Guilty : It is our misfortune that Goodman 15 not. 


here, it would have been worth our while to have 
heard what Goodman could have faid in his own 
Defence ; but ſince there are ſuch Witneſles like to 
be offered againſt Goodman's Teſtimony, Is it not 
reaſonable that we ſhould hear what Goodman ſaid 
for himſelf 2? | 

Mr. Howe. Sir, T always thought it very reafona- 


ble, that you ſhould hear any Evidence that might ! 
tend to your Information ; but I think *tis plain, : 
that nothing can tend to your Information; that | 


is alledged by any Perſon that is not to be 
believed; That is to ſay, is not to be believed 
from the Nature of the Evidence, though the moſt 
Credible Perſon in the World. I know not whether 
theſe Witneſſes are to be brought or no, but I have 
heard that Cook, after he was Condemned to die, 
without any apprehenſion of his being Caved, did 
upon the Sacrament Declare, That Goodman was not 
upon the place at that time he Swore himſelf to be 
there. I have heard ſince, that the ſame Divine 
chat gave him the Sacrament, Dr. Wake, when he 
heard he had again Contradicted that ſo folemn 
Declaration, had ſuch an Abhorrence of the Pro- 
ceedings on all fides, that he would po to lim 
no more. I can't think we can have Information 
from theſe Perſons, who I ſippoſe did not think of 
giving Evidence in this Tryal, and therefore did 
not take notice fo particularly of what he faid, and 
if fo,'tis loiing your time, | | 

Mr. Speaker. Gentlemen, the Q1chhon is this, 
That theCruncel zgairſt Sir John Fenwick be all;wed to 
Examine WWiineſſes, as to what Goodinam Sxire at tie 


Tryal of Peter Cook, vir 
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Sir Godfrey Copely. 1 muſt confeſs it would weigh 
with me, if ic had been made appear, that Sir Fohn 
Fenwick had 'aken off any Evidence, and T ſhould 
be ready to ſupply it as well as I could; but I muſt 
needs take notice of what was faid in this Debate, 
that we had done as much as this\comes to already. 
This makes me a little more apprehenſive, and to 
take care what we do now, ſince what this Houſe 
does, hath ſo quick an Operation. We are citing 
Precedents of this very Day already, and make one 
thing a Hand to draw on another, and ſo they may 
eaſily be made uſe of in after Parliaments. 
| Sir Hen. D.Colr, | believe no one Gentleman 
doubts, that Cook was Convided upon the Evidence 
of Goodman ; if they do I would know the Reaſon 
of it; for upon the laſt AR, there are to be two 
Evidences to the ſame Treafon: There was but two 
poſitive Witneſſes againft him for Treaſon, and 
they were Porter and Goodmun : T think, therefore, 
he was Convicted upon the Evidence of Goodman ; 
What then needs any Perſon to remember any Par- 
ticulars that paſſed at the Tryal, if they remember 
in the whole, that he was Convited by the Evi- 
dence of Porter and Goodman? | 

Mr. Speaker. As many as are of Opinion that the 
Councel againſt Sir John Fenwick be allowed to Exa- 
mine Witneſſes, as to what Goodman Swore at the Try- 
al of Cook ſay, Aye, | 

And the Negative being put the Houſe divided. 

Ayes 180. Noes 192 

Afterwards the Queſtion of Adjournment was put, 
ind it paſſed in the Negative, 
| And Sir Fohn Fenwick, and the Councel, were 
brought in again. 

Mr. Speaker. Mr. Sergeant Gould, the Houſe do 
allow you co Examine Witneſſes as to what Goodman 
Wore at the Tryal of Cock. Pray go on with your 
Evidence. 


K 3 - Mr, 
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Mr. Serg. Lovell, We call Mr Collins, Sir. 

Who was brought to the Bar. 

Mr. Speaker. Was he a Jury-Man? 

Mr. Serg. Lovell, He was one of the Petit-Jury, 
Sir, 

Mr. Speaker. Mr. Collins, can you give the Houſe 
an Account of what was Sworn by Goodman, upon 

the Tryal of Cook ? 

Mr. Collins. To the beſt of my Memory, I will pive 
the beſt Account I can. Goodman did Depolſe, That 
he came to the King's Head in Leaden Hall-Street, 
and enquire for Cap. Porter, according as the Captain 
- had Ordered him, and the Captain came down and 
carry'd him up into the Room where the Gentkmen 
were. There was Sir fobn Friend, Sir William Perkins, 
Mr. Ch:rzock, Mr. Cook, and Sir Fobn Fenwick ; there 
was two others, if you pleaſe to have me Name 
them. | 

Members. Yes, yes. 
| Mr. Collins. My Lord Aylechury, and my Lord 
Montgomery, This was what he Depoled. 


Mr. Speaker. Go on, Sir, you have Named thoſe 


that wereat the Mecting. 

Mr. Serg. Lovell. Did he give you an Account of 
what was Agreed on at that Meeting ? 

Mr. Ce//ins. I think, it was about ſending Char- 
mock to France. 

Mr. Speaker. Sir, you ſhould Repeat all the par- 
ticulars what Charnock was to do. 


Mr. Collins. 'T can't remember any thing further 


than what I have told you. 


Mr. Serg. Gould. If you pleaſe that Mr. Cooper may | 


be asked to tins, 

Mr. Speaker. Was you of the Jury that Convided 
Mr. Cook ? 

Mr. Cooper, Yes. 

M. Speaker. Can you give the Houſe an Ac- 
count what Evidence Goodman gave to you for the 
Conviction of Cook, and what he ſaid in chat Evi- 
dence 2 | Mr. 
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Mr. Cooper. Mr. Goodman did Declare in his Evi- 
dence, That he was at the Old King's Head in Lea- 
den Hail.Street, where he did meet with divers Per- 
ſons that were in Conſultation ; he named Charneck, 
Sir Fobn Fenwick, Sir Fobn Friend, and divers others. 

Mr. Speaker. What was the Conſultation ? 

Mr. Cooper. It was about ſending Char: ock over into 
France. 

Mr. Speaker. To what purpoſe ? 

Mr. Cooper. To bring over Forces, or encourage 
the bringing over of Forces: That was the Purport of 
his Meſlage. 

Mr, Speaker. Will you produce any other Evidence 
to this Point ? | | 

Mr. Serg. Gould. We deſire this Gentleman may be 
asked to the ſame purpoſe. | 

Mr. Speaker. Was you one of the Petit-Jury. 

Another Witneſs, There was Capt. Porter, and Mr. 
Goodman, that were the two Evidences ; and Goodman 
did ſay, That he had been at the Old King s Head 
in Leaden Hull-Street, one Coxe's, and Sir Fobn Fenwick 
was there, and ſeveral other Gentlemen, Conſulting 
of an Afﬀeair to ſend over into France for ſome Forces 
to be brought over into Ergland, and that Charneck 
was the Peiſon they all Agreed jhould go over. 

Mr. Speaker. But did he give you an Account 
of -what Cook and the others did Agree to, upon 
which you found Mr. Cook Guilty ? 

Tho ſame. We did apprehend that Cook did Con- 
ſent, that Charnock ſhould go over to France, and 
acquaint King Fames, That there had been a Meeting 
of ſeveial Gentlemen, and that they had made 
ſeveral Offers of Soldiers and People that were to 
be raiſed here, and to acquaint King Fames with it, 
and he Declared, That Sir fobn Fenwick was there 
at the ſame time. 

Mr. Speaker. Pray, can you give this Houſe an 
Account of what Exception was taken to Goodman's 
Credit, and how it was anſwered 2 
- I. Tue 
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The ſame. There was Exception taken, That he 
was Guilty of a great many Crimes, and that he 
had his Pardon, and the Fines were Levy'd upon 
him ; but ir was ſaid there, that he had pay d his 
Fine and that he was a very good Evidence in the 
Caſc. | 

Mir. Sp:aker, Mr. Sergeant Gould, Have you any 
other Evidence to produce ? | 

Mr. Serg. Lovell, If you yo” Mr. Speaker, here 
is Mr. Tarner, the Clerk of the Arraignments, that 
beft knows the Nature of theſe things. As to theſe 
Objections that were made, it apppeared to the 
Court to be a Contrivance, for he was never Bailed, 
but diſcharged without any more to do. If you 
pleaſe that he may be asked, What Objections were 
made to Geodman's Reputation, and what Anſwer 
was made to it then * 

Mr. Speaker. I did ask the Jury-Man that; and 
I ſuppoſe you need not labour that Point unleſs the 
Credit of Good2an comes in queſtion here. 

Mr. Serg. Gould. "Fhen may it pleaſe you, Mr. 
Excaker, we have one other piece of Evidence a- 
gainſt Sir Fobn Fenwick, which we are humbly to 
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Material, and "tis ſome of the Evidence which I did 
open in Stating of the Caſe, wherein Sir Fohn Fen- 
wick hath, in a manner, given a Verdi againſt 
himſelf. For while Sir Fohn Fenwick was working 
of his Eſcape to go beyond Sea, at that very time 
there was a Letter written by him, directed to 
his Lady and delivered into the hands of one Mr. 
Forw-l-r, who was to cauſe it to be delivered to his 
Lady, the Letter was delivered by one F/ebber, 
who was taken up when Sir Fohby Fenwick Was. 
This Letter Imports, "That Sir Fohn Femwick look'd 
upon himſe!f as having no Defence, bur depended 
only ukcn a Contrivance with the Jury ; and ne 
adviſes ro work with ſome Perfons of the Jury, 
who were to ſtand it cut, and to fiarve the rett ; 
and 


offer to your Conlidecation, and I think tis very 
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and ſo by that Means to fave him. Our Evidence 
of this will be, It falls out that Webber ( we have 
him not here now, but have endeavoured it as 
much as was poflible, Þut he is gone too out' of the 
Way ) that was taken at the ſame time that Sir 

ohm Fenwick was ; but by reaſon of the Protracting 
of Sir Fobn's Tryal, was Delivered, there being no 
Charge againſt him, is fince his Deliverance, upon 
his Habeas Corpus, gone out of the Way. But we 
ſhall, in the Method: of our Evidence, produce you 
Mr. Fowler, the Perſon to whom this Letter was 
handed, who will give you an Account of this Let- 
ter, and then we will produce this Letter. To which 
End, we muſt humbiy beg the Favour of a Wo:thy 
Member of this Houſe, Mr. Vernon, who hath this 
Letter, that it may be produced, and ſhewed to Mr. 
Fowler. 

Mr. Vernon. Sir, I receiv'd your Order to bring 
the Letter that Sir Fobn Fenwick wrote, while in Cu- 
ſtody at Rummey, which was ſent up to me by Mr. 
Maſcal, who had it of Mr. Fowler. And ii you 
pleaſe, I am ready to detiiver it. 

Mr. Speaker. Who ſent it to you ? 

Mr. Vernon. One Mr. Maſcal, a Juſtice of Peace 
of Rumney. 

Sir Tho. Powys, I hope now we ſhall make an 
Objection to this Letter, with good Authority. 
durely for them to produce a Letter, as Sir Fohn 
Fenwick's, is not to be allow'd as Evidence, unleſs 
It wasproved that he wrote it,becauſe that ſort of Evi- 
dence was particularly taken notice of by Parlia- 
ment: And Judgment piven upon that ſort of Evi- 
dence, by Compariſon of Hands in the Caſe of 
Mr. Sidney, and the Act of Reverfal of his Attain- 
der, does declare it to be illegal Evidence. This 
5 ſuch an Authority as, I hope, will bear no Dif- 
pute: And the Courts of W:ftminſter Hall, have 
lince thought it ſo; they did ſo adjudge in the Cafe 
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of Crosby, who was Tryed the other day in Weſtmin- 
fer Hall. 
- Sir Barth. Shower. In this ObjeQtion we have the 
Opinion of interior Courts, and the Parliament 
too; for the particular Evidence Mr. Sidney was 
Convicted upon, was a Paper found in his Cloſer, 
and proved by ſome who pretended to know his 
Hand. We do therefore humbly. oppoſe this Evi- 
dence, It being in the Caſe of the Life of a Man; 
and the King, Lords and Commons, having de- 
clared, That this ſort of - Evidence ought not to be 
allowed. Arid therefore, I hope, you will not 
aliow it it: this Caſe. | 
Sir Tho. Powys. T have a Copy of the Bill for 
reverting the Attainder in my hand; and it fays, 
The producing @ Paper found in the Cloſet of Mr. 
Sidney, which was not proved by any Witneſs to 
be his Hand-1riting, &c. And, we hope, if in the 
Judgment of the Parliament that was not thought 
reaſonable Evidence to Attaint him, this will not 
| be thought reafonable in Parliament to Attaint this 
' Gentleman. 
tMr. Serg. Gould, As this Caſe is, we hope this 
may be a concurring Evidence. It will be plain 
upon the Evidence we ſhall give, That Webber was 
with Sir Fob», and taken with him; and at that 
time this Letter was handed by him over to Fowler, 
to be carried to Sir fobn Fenwick's Lady. Now, 
Sir, we humbly offer it to your Conlideration, 
How far *tis available, and what Operation it will 
have? Whether in a Caſe of this Nature, theſe two 
being taken together, and Webber delivering this 
Letter to Mr. Fowler to deliver it to Sir Fohn Fer 
wick's Lady, and the import of the Lady concerning | 
Sir John Fenwick for his Acguittal, you will not | 
ſuffer it to be read? Tis not to Charge him witha | 
Treaſon,for that was the Caſe of Mr. 4lgernoon Sidney: | 
it doe's not prove a Crime upon him ; but if you 
Te 8 OR EE Jabs Fnanich bes 
| : 


( 137 ) 
ded this Letter over that it might come to his Lady, 
by which he defired his Lady ſo far to work the 
Matter, That ſome Tury-man might be found to 
| ſtarve the reſt, and ſtand out fer him J]f we 
could produce Webber we would. "Tis plain, Webber 
correſponded with Sir Fohn, and was with him. 
| Mr. Serg. Lovell, I humbly beg one Word in 

this Matter. The Councel on the other ſide do 
very well know the conſtant Practice is, That in 
the Caſe of a Deed or Will, let the value of the 
Eſtate be what it will, if the Witneſſes can't be 
produced, or are gone beyond Sea, they always 
admit Evidence by Compariſon of Hands. Burt for 
the Caſe ofMr. Algernon Sidney, there is no doubt bur 
his Attainder ought to have been Reverſed, becauſe 
that Attainder was upon no other Evidence ; but 
from a Paper, that he himſelf did ſay, was only 
for the Exerciſing of his own Ingenuity and Parts ; 
and proved only by the Compariſon of Hands. 
Had there been any other Witnels to .corrobor ate it, 
it had altered the Caſe. In our Caſe, we do pro- 
duce the Letter, not for the Convicting of the Pri- 
loner at the Bar, but we are humbly to lay before 
you all the Matter of Fat. It will be worthy of 
your Conſideration, what you will think fit to take, 
and what to rejet; that is a Matter for your own 
Judgment. We produce this Letter for this Purpoſe, 
wo ſhew you, That after Sir Fs Fenwick was ta- 
ken, he apprehended his Caſe to be ſo Deſperate, 
that he uſed theſe indire&t Means. 

Mr. Speaker. What mean you by that? This Let- 
ter came from Mr. Fowler. 
Mr. Serg. Lowdl. Here is Mr. Fowler that receiv'd 
it _ Webber, in the preſence of Sir Fohn Fen- 
Wick, 

Mr. Speaker. Shew Mr. Fowler the Letter. 

Accordingly the Clerk went down to the Bar, 
and ſhew'd Mr. Fowler the Letter. 
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Mr. Speaker. Do you know that Paper? 

Mr. Fowler. Yes, Sir. | 

Mr. Speaker. Where have you ſeen it before? 
Mr. Fowler. IT had it from one H#ebber, that 
was at Rumney, about the 13th of Fane, as I re- 
member. | 

Mr. Speaker. Was that the Time that Sir Fohn Fen 
prick was Seiz d? 

Mr. Fowler. He was then at Runmey: Mr. Weh- 
ber, I was told, had ſome Acquaintance with me, 
and deſired to ſpeak with me: I went to him, and 
he was riſing, and when up, ſays he, Mr: Fowler, 
.T wouid defire you to put a Letter into the Poſt, 
\fays he, There is no Hurt in it, it is directed ro Mrs: 
/Francis Farrer, at the Counteſs of Carlifles in Sobo 


U _—— Sguare, and when | had deliver'd it, he defired me 


to come to him again. | 

Mr. Sp:«:ir, Did you come to him again ? 

Mr. Fowler, Mr. Maſcal of Rumney ſent for me 
to his Houſe, and told me, That he had heard that 
I had received ſome Letter from Mr. IVebber ; and 
when he had open'd ir, and ſaw what it was, he 
thought fit to ſend it up to the Secretary of State; 
and I made my Mark upon x, that I might know 
it again; 

Mr. Speaker. Have you made your Mark upon 
it 

Mr. Fowler. Yes, Sir. 

Mr. Serg. Lovell. I deſire he may be asked, Whe- 
ther Sir Fob Fenwick was not in the ſame Room 
when FWebber delivered it. 

Mr. Fowler. Yes, but I queſtion whether he 
fawMr. Webber give it; for he delivered it privately, 
as I thought. 

Mr. Speaker, Was Sir Foon in the Room then? 

Mr. Fowler. Yes, Sir. | 

Mr. Speaker. Can Fyou ſay any thing more of Sir 
Jon's ” 46 ha FR of that Paper ? 


Mr. Fowicr. No, I know no: morc. 


Mr. 
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Mr. Serg. Gould. If you pleaſe then, Mr. Spea- 
ker, becauſe perhaps ic may be ſome Objedtion 
and expected that we ſhould give an Account of 
Webber, We will call a Witneſs, that we have done 
| our utmoſt to find him out. 
| - Members. No, no. 

Sir Tho. Powys. That which I was going to 
offer is, That this Proof is ſhort, of that which in 
the At of Reverſal of the Attainder of Mr. Sidzey, 
is admitted to be no Proof againſt him; for the 
AR recites that a Letter was found in his Cloſet, 
and proved by Compariſon of Hands, and yet for 
_ all that, this fort of Evidence is condemn'd by this 
AR of Reverſal, as illegal Evidence. This Caſe 
before you, comes ſhort of that; for here is no 
Proof by Compariſon of Hands, nor that it was 
in the Poſſeflion of Sir Fohn Fenwick: But only that 
a Perſon in the Room, without the Privity of Sir 
John Fenwick, delivered it to another, and the 
Witneſs ſays, he did it in a private manner. 

Sir Barth. Shower. With ſubmiſſion, this Let- 
ter could not be Read in any Place whatſoever, 
apainft Sir Fobn Fenwick, in a Civil Cauſe; for 
even in that Caſe, they muſt prove it to be his 
Hand Writing, by Compariſon of Hands. 

Mr.. Serg. Gould. I think not to inſiſt upon it. 
But that we ſhall deſire is this. We have now done 
with our Evidence, only we ſhall deſire the Wor- 
thy Member, Mr. Vernon, to give an Account what 
was the Reaſon, why Sir Fobn hath not been Try- 
ed; for indeed, he hath very much Trifled with the 
; Gorernment, pretending ſtili to make a Free and 
| lngenuous Confeflion, 
dir Tho. Powys. 1 am of Councel for this Gen- 
4 tieman at che Bar; for his Life, for his Fortune, 
J'or All chat he hath in the World. *Tis not only 
Jus Gentleman's Caſe, but tis a Caſe that may 
be of Great Conlequence in all future Times. I 
| taye, as 'twas my Duty, Atteaded for at leaſt theſe 
| 12 


"Tn: 
12 Hours, either in opening the Matter, or by pro. 
ducing ſuch Evidence, as we hoped we did fairly 
Obje&t to. Sir, there are ſeveral Things offer 
on their Parts, which I confeſs we little expected, 


and which will require ſomething to be faid to; | 
and I have a preat deal to offer on the Behalf | 


of Sir fohn Femwick, both as to this Method- that 
15 taken, and what is alledged in the Bill, and 
what is contained in the Inditment upon which 
the Bill ts founded, wherein I deſire to be Heard; 
and fince you have been pleaſed to Allow us to 
| be Councel for him, I am ſure we ſhall have x 
fair and favourable Alearing. We have a preat 
deal to offer to you, both as to the Matter of the 
Inditment and the Manner of it; and I hope 
to ſhew you, That the Indiftment, as it is laid, 
does not contain a ſufficient Charge of Treafon. 
We have likewiſe a great deal to fay, as to the 
Evidence they have offered, at leaſt what they 
call fo : But I muſt make it my Requeſt, That 
we may have Liberty till to Morrow Morning 
to: make our Obſervations, and Anſwer what hath 
been ſaid by the Coluncel on the other ſide. 1 
am not in a very good Condizion by this long 
Attendance, and by Attending my Duty 1n the 
Courts in Weſtminſter Hall to do my Duty here, 
as may be expected from me. I muſt own it, | 
am not prepared as I ought to be, and TI hope 
when there is {o great a Stake, you will allow us 
eill ro Morrow Morning ? 

Sir Barth. Shower. 1 beg your Favour in the 
fame manner, and to the ſame effect as Sir Thomas 


Powys hath done. There are ſeveral Things offe- 


ied in Evidence which are new to us Lawyers. We 
do not deſire time on - behalf of the Priſoner by 


way of Delay ; but in reſpe& of the newneſs of 
the Ma t:r and the length of the Proceedings, and 
that we may make that Defence that is incumbent 
u7 ON us in diſcharge of our Duty to the Priſoner. 


Mr. | 


| Commanded me to ask you, Whether you have 
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Mr. Speaker. Gentlemen, you muſt withdraw. 
And being withdrawn. 

Mr. Smith. IT would not give an opportunity to 
any Man to practiſe with Witneſſes, to hinder the 
Truth of . the Matter appearing, after they have 
heard the Evidence for the Bill. I would know 
what Liſt of theſe Witneſſes Sir Fobn Fenwick hath 
ven in? _ 

Mr. Speaker. You did make an Order, That 
Sir Fobn Fenwick ſhould deliver in a Lift of his 
Witneſſes ; but I believe he did not ſend any Liſt 
to any Body upon that Account, for I have made 
no Order for any. 

Lord Coningsby. I am convinc'd that you are ob- 
liged to ſit ſo long as to hear the Witneſſes on 
both ſides ; and therefore my Motion is, to call 
in the Councel, and ask them, if they have any 
Evidence to produce, but I do deſire the Coun- 
cel may not go on to make their Obſervations to 
Night. 

Ni Walter Young. IT think you are rightly mov'd 
by that Noble Lord that ſpoke laſt. I think if 
Sir Foby Fenwick hath any Evidence to produce, 
he ought to produce it now, and that you ought 
not to give him time till co Morrow Morning to 
produce chat. 

Mr. Speaker. Is it your pleaſure that Sir John 
Fenwick, and the Conncel, be calld in, and told 
That the Houſe do expett, if they have any Witneſſes, 
that they do Examine them ts Night, bat as to their 
Obſervations the Houſe will give them Time till to 
Morrow Morning ? 

Which was Generally Conſented to, and they were 


brought in again. 
: Mr. Speaker. Sir Tho. Powps, the Houſe have 


Conſider d of what you ſaid, when you went 
out, and they. are inclind to Allow you Time 
for making your Obſervations; but they have 


ay 
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any Witneſſes to produce ? Afid to let you ktow, 
That if you have any Witneſſes to produce, they 
expect you ſhould produce and examine them to 
Night. | , | 

Sir Tho. Powys. Sir, T would acquaint you with " 
all the operineſs that becomes me on this Occa- 
fion. I muſt confeſs, we have not any Witneſ. 
ſes that we propoſe to call ; but when we come 
to ſpeak to the Matter, we hope to give you ſome 
Satisf:tion as to that; but at preſent, we have 
no Evidence to produce, utilefs it be a Copy of 
a Record. | 

Mr. Speaker. Sir, if you pleaſe to withdraw, you 
ſhall know the ſenſe of the Houſe. 

Accordingly they withdrew. 

Mr. Chanc. of the Excheq. I ſuppoſe fince the Gen- 
tlemeh have no living Witnefles to produce to 
Night, you wil not think fit to receive them at 
any other Time, for 'tis giving them too much 
Advantage; and the whole Meaning of the Chi- 
canry of the Councel, is only to get Time to Reply, 
Mr. D. having heard the Evidence. And now I 
have mentioned him, give me leave to tell you, 
That I think you can't riſe without taking ſome 
Notice of him. I think there is as plain a Subor- 
nation prov'd in D. as can be, by one Roe, and 
when you have heard ſuch a Character of a Man, 
and there is no other Evidence that he can Soli- 
cite, I think you ought to take care, that he be 
forth coming, and that he ſhould be taken into 
Cuſtody. I think you may give the Councel fur- 
ther Time. As to the Record, that can't well be | 
falſified, though T believe in a matter of this mo- | 
ment, where the Government is concern'd, there 
never was fuch a Proceeding by the Councel, as | 
this has becn to entertain us 6 or 8 Hours toge- 
ther, by Eela;s. 

Mr. Smith. I ſuppoſe before you hear any Thing 


as to D. you will do ſomething as to the put- 
t10g 
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ting this Cauſe off to another day, 1 humbly 


propoſe that you will go on this again on Wed- 
neſday. | 
Sir H. Hibort, Wher: 'tis proper to ga upon 
Ways and Means, I ſhall come into it: But while 
this is upon your hands, I believe you will ne- 
ver get heartily into other Buſineſs: And there- 
fore I humbly move you that you will go upon 
this to Morrow Morning. 
Thereupon the Honſe came to theſe Reſolutions. 
Reſolved, That this Houſe will proceed farther in 
Relation to this Buſineſs of Sir John Fenwick to Mor 


rov at Twelwe a Clock. 


_ Ordered, That Sir John Fenwick be remanded to 
Newgate, and bronght again to the Honje to Morrow 
at Twelve a Clock. 

Ordered, That the Bill be Read a Second time to 
Morrow Morning. = 

Mr. Raſſel. | am unwilling to trouble Gen- 
tlemen at this time of Night; Put I would 
know, Whether, when Sir Fohn Fenwick ts called 
in, you will ask him any Queſtions upon that Pa- 

re - 

Members. No, no. 

The Councel were called in, ani withdrew again. 

Refolved, Thar this Houſe being informed that the 
Councel for Sir John Fenwick have no living Virneſs 
to produce, except to prove a Record, that this Houſe 
will not hear any Witneſſes, nic in relation 7o the ſaid 
Record. 

Ordered, That Mr. Dighton f 
do Attend to Morrow Morning. pn ea g" * 
Adjourned till co Morrow #7#=* fie Adjournmen. 

Morning Twelve a Clock. 


Martis 17. die Novembris, 1696. 

\ Ordered, That the Sergeant do go with the Mace 
into Weſtminſter Hall, and the Courts there, and 
tne Court of Requeſts, and Summon the Ac: 
bers 
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bers there, to Attend the Service of the Houle imme: 


diately. | 
Sir Fobn Fenwick and the Councel of both ſides 


were called 1n. | 

Mr. Speaker. Sir Tho. Powys, you that are of Coun- 
cel for Sir Fobn Fenwick, the Houſe Agreed laſt Night, 
to give you time till to Day to make your Obſerya- 
tions upon the Evidence that hath been given. 

Sir Tho. Powys. Mr. Speaker. T am of Councel 
for Sir Fobu Fenwick, who now -ftands | before 
you upon the greateſt Concern he can have in 
this World; and as you have been pleaſed to Af. 
ſign us to be of Councegl for him; and I muſt 
own have very favourably heard us hitherto, ſol 
ſhall think my ſelf very unfortunate it I ſhall let 
fall any Expreflion in his Defence, that ſhall ſeem 
indecent, and give Offence to this Houfe, for I 
am ſure I have no intention to do it; but on the 
contrary to behave my ſelf withal the Deference 
that is poflible, in a Caſe of this Nature. 

The things I ſhall inſiſt upon, will be upon Three 
Heads. | 

Firſt, The Manner of Proceeding, and Method 
that hath been taken in this Proſecution. 

Secondly, T ſhall take notice of thoſe things that 
are alledged againſt him in the Bill, upon which he 
is to make his Defence. 

In the Third Place, I ſhall beg your Favour, 
to Obſerve what ſort of Proofs they have offered- 
on the other fide, and which they call Evidence, 

As to the Firſ# Matter, I muſt intreat the Fa- 
vour of you to be thus underſtood, That when. 
I fay any thing in Relation to the Manner of 
Proceeding, I do not ſpeak in Oppoſition to the 
Power of Parliaments ; for I know very well, 
that our Lives and Eſtates, and all that we have, 
are ſubjet to Acts of Parliament; but I hope 
you will permit me to offer fome Reaſons, which 


( 1 hope ) may be of weight, in Oppoſition - 
' the 
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the Exerciſing of that Power in the way you are 
now going. No Pody can ſay, but when an Ad& 
of Parliament is paſſed, though the Party con- 
cerned may think it was upon hard Terms; yet 
when it is become a Law, it is not to. be Oppp- 
ſed. I can't ſay, but thoſe Perſons, who in the 
lf Seffions of Parliament, were Impriſoned by 
an Act Ex Poſt Facto, and {ublequent to the Fac 
Complained of, yes when ir was palled into a 
Law, they were Legally Detained : bur, Þ hape, I 
may take notice of their Caſe, as ſome kind of 
Reaſon againſt this, to the end that thole Laws 
may not grow familiar, that they may not eaſfily 
be obtained ; becauſe Precedents generally grow, 
and as that Law Fx Poſ# Fado, extended to Li- 
berty, ſp this extends to Life: one Precedent is 
apt to beget another ; and therefore ſure you will 
be careful how you give Precedents, eſpecially in 
Caſe of Life. 

The Fir Thing I Obſerve is obvious, "That 
is, the Perlon who is to be Sentenced by this 
Bill, is forth-coming, in Order to be Tryed in 
the Ordinary Method of Juſtice. He is not on- 
ly Indicted, and actually under Proceſs, but he 
hath. Pleaded, and he is ready when his Maje- 
fy in the Courſe of Juſtice ſhall call upon him 


to undergo his Tryal; and either there is ſuffi- 


cient Evidence, legal Evidence againſt him, as the 
King's Sergeant inſiſted there was, and it fo, then, 
under fayour, there is no Reaſon but he ſhould 
have the Benefit of an Ordinary Tryal, which is 
the Birth-right of all the King's Subjects ; or there 
s not ſufficient Evidence againſt him, and if 
there be not, it will be a good Reaſon againſt 
making a Particular Law for taking away his 
Life : For, wethink, nothing can be ſaid for this Bill 
but want of Evidence, and that, to my underſtand- 
ing, is @ very od Reaſon. 


L Sir, 
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Sir, T would not ſpend the time in taking no- 
tice, That the meaneſt Subjet. is Entituled, by 
being born in this Kingdom, to be Tryed by a Ju- 
ry, where there are thoſe juſt Advantages that can't 
be had in another Caſe: There is a Liberty of Chal- 
lenging 35, without ſhewing any Reaſon, and as 
many more, as he can any way Objed to, with 
Reaſon. The Witneſſes are upon Oath, and 
all the Proceedings are by certain known Rules 
and Methods, not only by the Statute of Magn 
Charta, but by the Common Law of England, 
much more Antient than that Statute ; and though 
the Proceedings therein; are ſuch as a Criminal 
may ſometimes eſcape; yet the juſt Advantages are 
ſo much beyond any thing of that Nature, that 1 
hope we ſhall never complain of that Antient Courſe 
of Proceeding by Jury. I am ſure it is the Honour 
of our Government, the Mark of our Freedom, 
and Envy of our Neighbours, and, I hope, that 
Method of Tryal ſhall never be laid afide, though 
_— it may not have the effect that is deſired 

' It. | 
x would take notice to you, That in a Caſe of the 
greateſt Crime, and moſt Notoriety of Fac, yet 


the Perſons concerned in it were brought to their - 


Tryal. "The Regicides, who did not fly, but were 
found upon the Reſtauration of King Charles Il. 
though their Treaſon had the worſt effe& even in 
the Murder of the King; yet notwithſtanding, 
though the ta&t was ſo Notorious, thoſe that were 
found upon the Place were admitted to their Tryals 


in the ordinary Courſe of Juſtice, although ar the | 
{ame time there was a Bill of Attainder againſt ſome | 


that fied, and ſome that were dead, and fo could 
not be Tryed. 


I would, with your Favour, likewiſe obſerve, | 


That the Parliaments of England have been fo far 
t;om depriving Perſons of their ordinary Tryals, chat 


whereas the Common Law of Frgzlawd lays, oo | 
Perions | 
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Perſons Out-lawed for Treaſon and Felony, if 
taken, ſhall be put to Deach without Tryal, yet 


| the Parliament, in the Reign of Ed. VI. made a 


Law, providing, That Criminals that returned with- 
in a. Year, accordin? to that A, ſhould be admit- 
ted to their ordinary 'Tryals. 

Sir. all along, the Statutes run in favour of Try- 
als, There are no leſs than Two Ads of Par- 
lament in the Reign of Ed. VI. in the Firſt and 
Fifth year of his Reign, That ſay, There ſhall not 
be lefs than T'wo Witneſſes againſt any Perſon for 
Treaſon : And I hope I ſhall never ſee a Law 
made fo much in Oppoſition to thofe Ads, as 
that a Perſon ſhall be ſentenced to Death without 
fo much az one Witneſs, as I ſhall ſhew by and 
by. | 
"Perha s it may be thoughe Extraordinary, that 
in this fame Parliament that paſſed a Bill for regu- 
lating Tryals in Caſes of High Treaſon, requiring 
wo Witneſfles with great ſtrictneſs, and giving fur- 
ther Advantages to the Criminal than ever were 
before allowed, An Ac ſhould paſs, to pur a Per- 
fon to Death, without any Tryal at all. And let 
: one compare the Preamble of that A& with this 
Ill. | 

Sir, I take it, with humble Submiſſion, That 
the preſent Caſe is not at all to be likened to moſt 
of thoſe Bills of Actainder that ' may be Cited ; 
thoſe, when they come to be looked into, will be 
found either to*thave paſſed againſt ſuch Perſons as 


; 


fled from Juſtice, and therein they only purſued 
| the Rules of the Common Law, which allowed 


them to be Outlawed, and by Conſequence to be 
Attainted, and the Parliament therefore, in At- 


| tainting them, did but the ſame Thing, and there- 


in, there was nothing done Extraordinary. True 
tis, That where Perſons have been forth-coming, 


| there have. been fome few Bills of Attainder: But 


t will preſume to ſay, they are never mentioned 
7 00 _ Without 
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wichout heavy Cenſures, and a great Complaint a. 
g4inſt them. | 

This Cafe is not like the late Inſtance of the Rill 
of Attainder againſt the Duke of Adanmwonth ; for 
though he was preſent in the Kingdom, yet he was 
in direc Oppoſition to any Methad of Tryal , he 
was in Defiance to all Courts of Juſtice: Put here 
s a Perſon who fubmits himſelf, and hath Pleaded, 
and ſtands ready to be Tryed, and, Þ hope, I may 
take notice, to take off all Prejudjce that may be 
raiſed, That this Gentleman, though he was of the 
Parliament that paſſed that Bill, yet he was nat 
in Town, till at leaſt a Month afrer the Bill was 
Paſled, | | 

I do Agree, there are ſome Cafes where Perſons 
have been Attainted withour being admitted to be 
Tryed. In the beginning of the Reign of £4. [II. 
Roger Mortimoyr was Attainted, and Executed, 
without being Tryed; but 28 FEdw. II. it ws 
Reverſed, hecauſe he was not hrought to Judg- 
ment according to the Law of the Land, 1 Edw: 
III. The like iN the Cale of Edinund Earl of Arun- 
del, But 4 Edw.lI]. Richard Þis yon, Petitioned in 
Parlizament, ſetting forth the Proceedings to be #- 
gainlt the Great Charter, and inſiſting, That there 
ought to have been due Proceis of Law, and he 
was then reſtored in part; but 28 Egbv. III. there 
was an Act of Reverſal, Declaring, That it clearly 
appeared, that the faid Edmund was unduly put to 
Death, and that the Statute by which he was At- 
tainted, was Yoid, Erroneous, and Null, There 


is an Inſtance in 32 H. 8. Co. 4. Int. fel. 37. of The: | 


77s Crommwel Earl of Ejjex, who, though he was 1N 
Cuſtody in the Tower, yet he was Artainted with- 
out heing Tryed: But the Words of my Lord Coke, 
are as fojlow, Auferar oblivis, ff poteſt, fi non ut 
eung ; fileutium icgat. For the more High and Ab- 
ſolute the Juriſdiction of the Court is, the more Jult 
and Honourable ought it to be in its Proceedings, 
at 
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and to give Examples of Juſtice to Inferiour Courts. 
And he adds further, to the end, as I apprehend. 
That the Rehearſal of this Attainder may be of 
no ill uſe: I am, ſays he, confidently perſuaded, 
ſuch Worthy and Honourable Members, ſhall from 
time to time be of both Houſes of Parliament,as never 
aty Attainder, when the Perſon is forth-coming, ſhall 
be had hereafter, without hearing of him: Which 
I underſtand to be, without Trying of him; and 
tis memorable, what my Lord Coke recites, That 
he, who thus died, attempted the. like againſt ano- 
ther. | 
There is another Caſe of Thomas Seymonr, Ad- 
miral of Ermgland, who likewiſe was Attainted by 
A& of Parliament, and as it appears, without Ex- 
ecution : You have an Account thereof in the Se- 
cond Part of the Hiſtory of the Reformation, fol. 98 
99, 100. whither I- will refer you, only to rea 
the Sentence of the Learned Author, there Pro- 
nounced againſt ic: The Latter Caſe is, that of 
my Lord Strafford, which every Body knows. I 
ſhall, as the beſt Account of that Matter, crave 
leave to read the Words of the Parliament in 
the A& of the Reverſal. TI will not trouble you 
with reciting the whole, but only read the begin- 
ning, and ſome part thereof in another place: 
IWhereas Thomas, late Ear! of Straftord, was Impea- 
ched of High Treaſon, upon pretence of entleavouring to 
Subvert the Fundamental Laws, and called to a Publick 
and Solemn Arraignment and Tryal, before the Peers in 
Parliament, where he made a particular Defence to every 
Article Objected againſt him ; inſomuch, 1hat the Tar- 
bulent Party then ſeeing no hopes to effe&} their unjuſt De- 
ſigns, by an ordinary Way and Method of Proceedings, 
did at laſt reſolve to Attempt the Deſtruction and Attain- 
der of the ſaid Earl, by an A& of Parliament, to be 
therefore purpoſely mad? to Condemn him upon Accumula- 
ve Treeſon —— And then it goes on to ſhew, it 
was carry d by the Tumult of the People, and 
3 then 
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then follows — And to the end that Right be done to 
the Memory of the Deceaſed Earl of Strafford aforeſaid ; 
Be it further Enafted, That all Records and Proceedings 
of Parliament relating to the ſaid Attainder, be wholly 
Cancelled and taken off the Fyle, or otherwiſe Defaced and 
Obliterated, to the intent the ſame may not bs wiſibls in 


after Ages, or brought into Example to the Prejudice of 


any Perſon whatſoever. So that the Parliament that 
Enacted-that Reverſal, did Conſider thoſe Proceed- 


ings as very Evil and Unjuſt, and was not willing 


there ſhould be any Remains of ſuch an Example to 
future Ages. | | | 

Sir, having made theſe Obſervations as to the 
Manner of Proceeding I come now to that which 
is the Subjet Matter of the Bill at preſent before 
you, and which we take to be the Charge againſt 
Sir Fohn Fenwick: T muſt crave leave to Obſerve, 
That in all Courts of Juſtice, where any Perſon is 
Accuſed, he is to makethis Defence Secundum allegata 
& probata: "Tis not enough that a Matter is proved, 
if it be not alledged; nor that it is alledpged, if it 
be not proved : But if it be both alledged and pro- 
ved, then it is a full Charge, and requires an An- 
{wer. It is not only the Law of England, but I 
believe, of all Nations, and where-ever any Perſon 
15 to make his Defence, eſpecially in Capital Crimes, 
that to which he' is to Anſwer muſt be alledged a- 
gainſt him, from whence I ſhall Obſerve what 1s 
alledged againſt Sir Fohn Fenwick, for, I hope, 
we ate not concerned to defend him further than 
2s to what at this time he is Charged with. This 
Bill ' of Attainder, es it is drawn, and now ſtands 
before you, doth not'fſo much as alledge, or fay, 
"That ' Sir Fobn Fenwick is Guilty of the Treaſon 
whereof he was Indicted, and that hath'prevented 
us from producing Witneſſes to that, and ſeveral 
Matters which the King's Councei have entered 
upon: For though you have permitted them to 
Examine Witneſies to ſeveral things quite out of = 


: 
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Bill ; yet, I hope, you are not come to any Re- 
ſolution, That theſe Matters ſhall be thought fa- 
tal to Sir Fohn Fenwick, that are not ſo much as 
alledged againſt him. We do not therefore think 
we are bound, or. ought to follow them in thoſe 
things that are totally out of the Bill ; and there- 
fore his being Guilty, is not now the Queſtion, be- 
cauſe 'tis not a Charge upon him. 

The firſt ching that is alledged in the Bill is, 


"That Sir Fohn Fenwick was Indicted at the Sefli- 


ons, for that which is laid in the Indictment to 
be Treafon ( by and by I ſhall crave leave 
to be heard to j and, I think no Body will ſay 
this alone does requice any Anſwer, further than 
to own the Faq or deny it : And we do Ad- 
mit that he was ſo Indicted. I need not labour 
much to clear him of the Conſequence of that 
alone ; for very often Innocent Perſons have been 
Indicted and Accuſed, (for an Indiftment is no 
more than an Accuſation ) and” this Bill, as I 
have obſerved, doth nat fay he is Guilty. When 
the Bill hath recited that Matter, it proceeds to 
take rotice, That he by ſome unfair Prevaricati- 
ons (for ſo I agree they were, if the Facts alled- 
ged in the Bill are true, which by the way 
bath not been yer proved, by producing any one 
Witneſs) did obtain the King's Clemency to put 
off his Tryal, in expectation of an ingenuous Con- 
feflion, which the Bill takes for granted he hath 
prevaricated in, by Charging ſeveral Perſons of Ho- 
nour, and Fidelity wich Matters of a high Nature, 
oaly by Hearſay, and by uſing other unfair Ar- 
tices to put off his Tryal. How far it is made 
out, that I muſt ſubmit to you, we think art pre- 
ſent there is no proof of it, and by Conſeque:cz2 
we are not concerned to anſwer it: But had they 
proved it as fully as it 15 laid (though far be it 
trom me from excuſing ſuch a Behaviour ) yer 
when a Criminal is to be Tryed for that which 
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will be of fatal Conſequence to him if he be 
Conviated, no Body can fay it coties near Treaſon, 
by anfair means, to contrive to pur off his Tryal, 

The next Thing the Bill recites is, That one 
of the Witneſſes who might have been produced 
apainſt him upon his Tryal, iF it had. proceeded 
a5 was intended, is ſince withdrawn. I catt't fay, 
but Goodman is withdrawn, But as the Bill does 
not ſo much as alledge, That it was by the 
Means or Procurement, no nor Privity, of Sir 
by Fenwick ; lo from thence that part of the 

311 Charzes no Offence home to Sir Fob? Fen- 
wick: For in Caſe the ſame Witneſs had hapned 
to have dyed by the At of God, It would not 
have been ſaid to have been a good Reaſon for 
this Bill of Atrainder againſt Sir fob} Fenwick, un- 
leſs he had contributed to it. 

From theſe Premiſes follows the Ena&ing part, 
That Sir fobn Fenwick be Attainted of High Treq- 
fon; and in future Times the AR muſt be ſup- 
poſed to be groinded upon the Indiicement to it. 
And F humbly ſubmit it to you, Whether this 
Bill Condemning him for High Treafon, upon 
fuch Recitals, will be thought to be reaſonable ? 

Theſe being the Allegations of the Bill, I will 
now, with your Favour, come to that which 
they on the other ſide do call Proofs ; and I muſt 


humbly obſerve to you, and ſubmir ic to your 


Fudgment, Whether in a Caſe where a Mans 
Lite 15 to be taken away, by a ſubſequent Law 
made on purpoſe for hit, the Proofs in that 
Cafe ought not to be much more Evident, 
than it he were to be tryed by a Law already 
in Peing? In ry poor Apprehenſion (I ſpeak 
it with all Submiſſion to you, Sir, ) It would be 
too much art once to make a ſubſequent Law to 
condemn a Man to Death, and to do it upon 
doubtfu! and uncertain Evidence, or rather upon 
a> Proof at all, Nothing .could Excuſe os" a 
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Law, bit an undeniable Proof of the Fact. And 
therefore ſurely the Poſition we find of Mr. $7. 
ohn's, in my Lord Strafford's Caſe, is of moſt 
dangerous Conſequence. I am afraid none are 
fafe if that be admitted, That a ſubſequent Law 
may take away a Man's Life without any Evi- 
dence, other than the private Opinion or Conſci- 
ence of every particular Law-maker. He is plea- 
ſed ſo to alſert, That it may be done as in Ruſh- 
worth's Hiſtory of that Tryal, fol. 677. I am ſure 
if this be ſo, no Man knows how long his Lite 
is his own: I hope this Doctrine ſhall never be 
followed or approved. Sir, we have the Happi- 
neſs to live under an Eſtabliſhment that every 
Man does, or may know the Law he is to go 
by: Every one 1s bound at his Peril to take notice 
of the Laws, and to ac accordingly, becauſe they 
may be known, but at this Rate none but Prophets 
can live among us. | 

| In the next place, T would obſerve what Courſe 
they have taken in their Evidence who are the 
King's Counſel. 

Firſt, They have betaken themſelves to that 
which is not Alledged in the Bill ; and we think 
that is not agreeable ro a Courſe of Juſtice. 

In the next place, to make our that they in- 
fiſt on, they have produced but one Perſon that 
comes hither Yiva Voce to ſpeak to it ; and I muſt 
take Notice to you, That he is not upon Oath. 
I know very well it is not your Courſe in this 
Houſe to adminiſter an Oath ; yet, I hope, that is 
lo far from being a Reaſon why this Bill thould paſs 


| here, without an Oarh, that it is a good reaſon why 


luch a Bill ſhould not begin here. Thereis noPlace in 
the World where a Perſon is ſentenced to Death with- 
out an Oath. In the Caſe of my Lord S:rafford, the 
Proceeding firſt was by way of Impeachment, and 
the Witneſſes had been firſt examined upon Oath 
in the Houſe of Peers, and that Bill of Artain- 
der 
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der takes notice of it, reciting that it had been 
tully proved, and, by Conſequence, we may ſup- 
poſe that they would not otherwiſe have paſſed it, 
that being the Ground of their Proceeding upon 
that Bill of Attainder: But for the Bill to begin 
Originally in this Place, to form fuch a Jude- 
ment, the Heavieſt that can be pronounced againſt 


a Man, a Judgment of Death, corrupting of his 
Blood, and forfeiting all he has in the World; 


and this upon bare Allegations, without ſo much 
as the .Sandtion of an Oath, is extreamly hard. 
Mr. Porter is fuch a Perſon, that I know not how 
he hath gained ſo much Credit, -that this Ac 
thould paſs upon his Parol to take away the Life 
of a Man. He was lately of that horrid Confſpi- 
racy for the Aſſaſſination of the King ; and ſhall 
that Man who was fo lately of that villainon; 
Diſpoſition to be ingaged in a Crime of that 
Black nature, and not Convicted by his own 
Conſcience, but by the Danger he had run him- 
felt into, not ſo much as Pardoned his Crime 
bur at this time, if I may without Offence uſe 


that Expreflion, Drudging for his Pardon, I ſay -f| 
ſhall this Perſons Life be takea away by- his Parol ? * 


Sir, the next Thing I would go ta, 1s that 
( which likewiſe they cail Evidence ) which is an 
Examination, as they term it, of Goodman, taken 
before a Juſtice of Peace : But he was not Exami- 
ned, and I muſt inſiſt upon ic, That though you 
permitted it to be Read, yet I did obſerve you 
did not declare it to be Evidence, but you were, 
] preſume, willing to hear all +nings, and then 
judge what would be Evidence. And, I think, 


the King's Councel did nor preſs it further. Sir, 


as this 1s not Evidence that would be ailowed in 
an inferior Court, fo I hope, you will not allow 
ic to be Evidence here ; for then it is like to be 
followed by other Courrs, who obſerve the Pro- 


ceedings here as their great Rule, "Tis only what 
; Mr. 
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Mr. Goodman thought fit to write down without 
being Examined. 

Sir, the next Thing they reſort to, is, What 
Goodman Swore upon his Examination in another 
Cauſe where Sir fob» Fenwick was neither Party, 
nor Preſent. Sir, there are, I ſuppoſe, ſuch Rea- . 
ſons againſt- that ſort of Evidence from natural 
Juſtice, that it is not admitted in any Court ; be- 
cauſe there may be a weak Defence, or the Per- 
ſon that ſwears it againſt one, perhaps may not, 
when Face to Face, have the Confidence to per- 
iſt in it, in Caſe it be falſe againſt another, or 
at leaſt that Perſon, who was not a Party before, 
when he comes upon his Tryal, may think of 


' ſuch Queſtions as may go a great way to dif- 


/cover the Truth, may produce ſuch Evidence a- 
zainſt his Credit as may overthrow it. 

But if what is Sworn at one time againſt one 
Man muſt; be always taken for Truth againſt all 


others, the Tryal of one in the Company is 


the Tryal and Condemnation of all the reſt. 
And how contrary is this to a fundamental Rule 


|, in our Law, That no Evidence ſhall be given 
. againſt a Man, when he is upon Tryal for 


his Life, but in the Preſence of the Priſoner ; 
becauſe he may croſs Examine him who gives ſuch 
Evidence, and that is due to every Man in Juſtice. 
" But I would with Submiſſion inquire, How they 
are ſure that Goodman would have ſworn - this 
Matter again, if he was now forth-coming ? Be- 
cauſe he did ſwear ſo in Cook's Cauſe, is it ne- 
ceſary that he would ſwear ſo again now, if 


' Face to Face, with Sir Fobhn Ferwick ? No Bo- 


dy can fay ſo poſitively and abſolutely ; they 
only can imagine it, becauſe he once ſwore it, 
therefore it is probable that he would do ſo a- 
gain : Whereas, we may as well ſay, he did then 
Iwear it to ſave his own Life, and having done 
thar and found an Oportunity co get our of 

- | the 
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the way, his owh Conſcience ptit him wpoh flight, 
to prevent his doing of it again, and that might 
be the Reaſon for the withdrawing of hinifelf 
However, I inſiſt upon it, That there is no Proof 
that it was by the Procurement of Sir fob Fen 
Wick that he withdrew. The Bill does not alfedge 
it, and the Proofs do not come up to it: Nay, 
there is nothing offered to ſach Purpoſe, fave on- 
ly that Mr. Porter, was pleaſed to ſay, That ano- 
ther Man told him, that the 309 Guineds he 
was offered, and 3oo more he was to have recei- 
ved, wete to have come from Sir Fohn Femwick: 
But hearſay Evidence is to be rejected, eſpecially 
againſt 4 Man for his Life, becauſe every Man is 
at Liberty to talk at large: But God forbid that 
that ſhould be allowed for Evidence. 

The next Thing they went upon was What 
Mr. Roe faid, That Mr. Dighton, who by your 
Permiflion is Solicitor for Sir Toby Fenwick, was 
inquiring of him what l- couid ſay to take off 
Goodman's Evidince: ihe Words I think he uſed 
were, VWiiat he could fay to diſcredit Goodman's 
Evidence, and, I hope, that does no way affect Sir 
Fobu Fenwick, For it does not appear that he 
had therein any Authority from him; but *ts 


only ſuſpeted, becauſe he is now Solicitor for 


Ein, which he was admitted to after the time 
ſ>oken of, But I take the Words to be nothing 
relating to Goodmian's withdrawing of himſelf; bur 
to enquire what he could fay to diſcredit his Te- 
ftimony, which ſuppoſeth he would appear, and 
imports the quite contrary of withdrawing him- 
{elf: And if he had gone no further, I think, 
there had been no Fault in that; for any Solict- 
tor may enquire up and down for the Advantage 
of his Client, and the Word Solicitor imports 
bis Employment. As to the offer Mr. Roe fays 
he made him, of a very great Recompence, 


How far he is Guilty of chat, I ſuppoſe, he can 
g1Vs 
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give ſome Account, if you ſhould pleaſe to enter 


'into the Examination of it, and as I find he does 


not doubt to clear himſelf: fo that Sir Fohn Fenwick 
is in no fort proved to be privy to Mr. Goodman's 
withdrawing himſelf, nwch leſs 'to have had a 
Hand in it. _.. 

There is one Thing more I would offer, and that 
is Grounded upon the Bill of Indictment preferred 
at the Q1d Baily againſt Sir Fohn Fenwick, That the 
Matter in the very Indi&tment that they have Read 
on the other ſide, as it 15 there laid, and as far as 
it hath: been offered to be here proved, does. not 
amount to Treaſon ; or, at leaſt, it hath been made 
2 very great doubt, and by ſome within theſe 
Walls: Bur this I offer, with all Submiflion, 1 
have the Author in my Hand, who is a Perſon 
of Note of the: King's Counſel, he hath furni- 
niſhed me with ſuch Arguments as, I hope, I 
may be admitted to put you in mind of without 
Offence. 

The Indictment lays, That there was a Con- 
ſpiracy and Agreement to call in Foreign Pow- 
er, and to that purpoſe to ſend Charnock to France ; 
but the Indiftment does not ſay, That Charnock 
was ſent, only that there was a Meeting, and 
an Agreement, and a Conſpiracy, to ſend him: 
50 the Inditment does not Lay it as a Thing 
done, nor does the Bill Charge it fo; but only 
takes Notice, That he, T mean Sir Fobn Fenwick, 
was Indicted for Confpiring and Agreeing to call 
in a Foreign Force, ſo: that this Bill does not 
ſay that Charnock was ſent. And I appeal to 
you, Whether ic be proved that he was ſent? 
For Mr. Porter ſays no more, But that there was 
a Meeting at the King's Head, and he named 
dir Fohn Fenwick to be one who was preſent ; 
and there it was, he ſays, agreed, That Char- 
ck ſhould be ſent into France. Now, if there 
was nothing. more than an Agreement and Con- 
| {piracy 
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tHiracy to do it, and no further AR; but ſuch 2 
Meeting to do it, but the Perſon was not aqu- 
ally ſent, or, at leaſt, not proved to be fent; 
then, from this Learned Author's Opinion; I in- 
fiſt upon it, That this is not a ſufficient Overt- 
AR of Treaſon. In the late Caſe of my Lord 
Ruſſel, whoſe Innocency is vindicated by this 
Author, he takes notice, That a Conſpiracy or 
Agreement to Levy War, is not Treaſon, with- 
out actual Levying Warz and of that Opinion 
was my Lord Coke, and my Lord Chief Juſtice 
Hales, A Conſpiracy or Agreement to call in 
Foreign Forces, unleſs actually done, or a Per- 
fon, at leaſt, actually ſent, or ſomething more 
than a bare Agreement for that Purpoſe, is the 
ſame as a Conſpiracy to Levy War. And in 
the Caſe of my Lord Ruſſel, the Proof being 
only, That he, and others, met together, and 
agreed to ſeize upon the Guards, and Levy War, 
which he never actually did, it is inſiſted upon 
by this Author, That that was not Treaſon ; for 
that Inditment went no further. And qherefore 
my Author ſays, Show me where fuch an Accu- 
{ation was ever agreed to be more than a Con- 
{piracy to Levy War? And that ſuch a Conſfpi- 
racy was ever agreed to be Treaſon within? 
the Statute of Edward. 3. till within theſe few Years. 
| Sir, now I muſt humbly ſubmit it to you, Whe- 
ther this be any Thing more? And for the pur- 
ole you will pleaſe to conſider, What this pre- 
| 28 Bill in Parliament, and what that Bill of In- 
dictment recited in it 1s: For 1t is not, that Char- 
wock was ſent into France to ſolicit Foreign For- 
ces; but only that Sir Fohn Fenwick was at 4a 
Meeting, where they did agree ſo to do. Cal- 
ling in Foreign - Forces is . Levying War, but 
Cenſpiracy. to Levy. War is not Treaſon, unlels 
it be actuaily done: A Conſpiracy to call in Fo- 
reign Forces is nothing more. And —_— F 
| 1s 
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humbly inſiſt upon it, That neither by this Bill 
or by the Indictment recited in it, or the Proofs 
offered before you, any Thing 1s Charged, bur 
only an Agreement at that Meeting mentio- 
ned by Capt. Porter, a ſingle Perſon, and he not 
upon: Oath, to call in Foreign Forces. For he 
only ſays further, That Charnock told him he 
had been in France. T ſhall not trouble you any 
further; we have not thought fit to produce Wit- 
neſſes, for the Reaſons I have offered: For that 
we do not find, That Sir Fohn Fenwick through- 
out the Bill is Charged with being Guilty of 
Treaſon, and we are not willing to enter upon 
the Defence of a Matter not Charged upon him. 


_ I hope, Sir, you will not make a Precedent, 


That where a Perſon is Indicted, and readv to 
abide his Tryal in the ordinary Courſe of Ju- 
{tice, as Sir Fobn Fenwick now is, that he may 
be taken out of the Hands of the ordinary Judpes, 
and be brought to this Bar, to receive his Tryal here. 

A Matter of this Nature may be of very great 
Conſequence: We know at preſent upon what is' 
Ground we ſtand, for by the Statute of E4. 3. 
we know what is Treaſon ; by the 2 Statutes of E4. 
6. and the late At of Treaſon, we know what 
Proof; by the Statute of Magna Charta, we know 
how we are to be Tryed per legemterre & per Fudiciun 
Parium , That 1s, a Peer by his Peers, and a Com- 
moner by a Jury ; but if Bills of Attainder come into 
Faſhion, we ſhall neither know what is Treaſon, what 
5 Evidence, nor how, nor where we are to be 


| Tryed. Sir, I ſubmit it to you, and hope this Bill 


ſhall not paſs. 

dir Barth. Shower. Mr. Speaker, Being of Coun- 
cel for Sir Fobn Fenwick, the Priſoner at the Bar; 
[ am firſt kumbly to thank you for your Can- 
dour, of which I have had frequent Experience; 


and humbly beg for my ſelf, 7] hat if 1 offer any 


Words that are indecent, or unfit for me, that 
you 
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ou will interrupt me, for je is furtheſt from my 


ntention fo to do, 

The Bill that is brought into this Houſe againſt 
Sir Fohn Fenwick, 15 that whereby every one 
of you (with Submiſffion) are to Declare and 
Pronounce, 7has he ſpall be Dyawy, Hanged and 
Quartered, as a Frayxtor. And the Queſtian before 
you is, Whether you will do this in this Caſe? 

Sir, I ſhall not pretend to queſtion, nor enter 
into any Debate or Argument in this thing con- 
cerning the Power of Parliaments: No queſtion, 
but in all Governments, there is ſome Supream 
Power; and by our Conſtitution, it is lodged in 
the King, Lords and Commons. 

There are Precedents of Attainders, and thoſe 
many; but can they ſhew me, where there hath 
been any Attainder by Parliament, for High Trea- 
fon upon one ſingle At, Which if Treaſon, 
was Peterminable at Common Law. There 


have been Bills of Attainder for Flagrant Trea- - 


fons, committed by Great Miniſters of State, ſome 
Topping Sinners, who have been above Judges 
and Jury, and whom Inferior Courts could not 
deal with: But I believe I may ſay this, That 
for a private Conſult or Agreement between 
four or five Private Gentlemen, in a Private 
Room, from which there was no Danger , but 
by the Conſequence of the Reſolution of it 
when put in Practice, no Man can ſhew any 
Precedent for Attainting any Perſon in Parliament. 

Sir, If you plcaſe to obſerve the 25 Edv. 3. 
reſerves the Power to the Parliament, to proceed 


in Treaſon not expreſſed within the Statute ; but as | 


to the Compatling the King's Death, adhereing 
to the Kings Enemies, and thoſe things that 
are there particularly ſpecified, it ſeems the 
Senſe of that Parliament to leave them to the 
Rules of the - Common Law. So 1 H.4. Neo, 144- 


nc 


on the Parliament Rolls, it is at large Complar 


If», 


C268 }: 
ned of Accuſations in Parliament for Treafons and 
Felonies and it is Declared for the fature, They 
ſhould be Determined in the Inferior Courts. 

This was occalioned by Sir Ra. Ferriers. Cotton's 
Abridgment, 189. 

There is a Melancholy Precedent or two of 
ſingle Acts of Attainder ; but they are moſt of 
them Reverſed. Sir Thomas Haxey in Rich. the 
24's time, was Attainted for bringing in a Bill 
into the Commons Houſe againſt the Prerogative; 
but 1 H. 4. it was Reverſed with great Cenſure, 
Cott. Abridg. 262, 263. There are others in H.8. 
time, but they were for Ads in that Reegn, 
which were queſtionable, Whether or no within 
the Statute of Edw. 3. and were for ſuch Atti- 
ons, as perhaps were not for the - *I»nour of the 
Prince, or good of the Gore:ament, to diſcioſe 
by- Publick Tryal, as the Attainder of the Queen, 
and others concerned. 

I beg leave to repeat the Words of a great 
Author, the Biſhop of Sa/;bury, in the Hiſtory 
of the Reformation, which I crave leave the ra- 
ther to do, becauſe it hath beea approved of by 
this Houſe, for he had thanks of the Parhament 
for it ; fol. 259, 360. where ſpeaking of theſe fort 
of Attainders, he fays, After theſe Executions, fol- 
loved the Parliament in 153). i: which theſe Attain- 
ders were not only Confirmed, but divers others were 
made of Perſons iz Cufted;y, without bringing them to 
Tryal ; (and he fays) which can't be enoug9 Con= 
derm'd as a breach of the moſt Sacred and unalterable 
Rates of Fuſtice. 

That of the Marchioneſs of Exeter, &c. IT ſhall 


| make no Paraphraie upon it bur ſubmit it to your 


conlideration : 'Fheie is no queſtion but you will 
Agree, and I muit Admit, Salus Populi to be Su- 
prema Lex; but for an AR, not the laſt May, 
but laſt A729 was Tweive Months, the danger 
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paſſed, the Perſons Executed that were Concerned 
in the Great Treaſon, and all danger that might 
have been from that Act gone, and no fear now con- 
cerning it, I hope you will not uſe the extraor- 
dinary Power of the Lepiſlative to puniſh it. 

The Reaſon ſuggeſted in the Bill is, "That tis 
impoſfitble to have this Gentleman Tryed by the 
Rules of the Common Law, for otherwiſe there 
is none, For you will not waſt your time. And 
if the Doctrine that was broached here yeſter- 
day, be true, there is no occaſion to trouble you 
now; for according to their Dodrine, there is 
legal Evidence, and there is no need of a Bill of 
Attainder: but taking that for granted , that we 
muſt do (otherwiſe there is no Reaſon for this 
Bill) Then the Bill ſays, That Goodman was an 
Evidence, and that he is withdrawn ; which | 
muſt obſerve, is neither laid nor proved to be by 
the Privity, Conſent, or Procurement of Sir Fobs 
Fenwick: There is no pretence of it in the Bill, 
no Inſinuation of it, nor any Evidence to that 
purpoſe. Then ſuppoſe Goodman is withdrawn, 


we may preſume you will not paſs a Bill to put | 


Sir Foby Fenwick in a worſe Condition than if 


Goodman Was preſent, if he had been ready to have | 


Sworn the ſame thing. 


In caſe you do paſs this Bill, you do put Sir 
Folm Fenwick in a worſe Condition than he | 
would have been if Goodman were here. Perhaps F 
it might be reaſonable to have an Ac palled, F 


That Goodman's Depoſitions ſhould be Read # 
the Tryal, if Goodman was withdrawn; but we hope 
it can't be' a Reaſon to Condemn Sir Fohn Fenwick 
of High Treaſon - without Tryal ; for the Conle- 
quence of this is (if it were by his means) that he 
is Puniſhed greater than the thing requires. For if 
Goodman was here, Sir fohn Fenwick would have 
had his Tryal by a Jury, the Benefit of Challer- 
| gc, 
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ges, Exceptions to the Array; might have Challen- 
ged _ Account of Favour, if any of the Grand- 
Jury had been Impannelled, had his legal Exceptions 
to the Teſtimony of the Witneſles, might have theſe 
Witneſſes Examined upon Oath, might give Evidence 
upon Oath in Anſwer to it, and all this he is 
deprived of: So that now he 1s in a worſe Con- 
dition by Goodman's Abſence than if he was pre- 
ſent. We inſiſt upon it therefore, and ſubmit it 
to you, whether any Puniſhment ſhall be Impo- 
ſed by the Legiſlative Power, but only to ſupply 
that Defet, and put the Caſe in the ſame Cir- 
cumſtances it would have been, if ſuch a Miſcar- 
riage had not been Committed. But this Bill is to 
condemn him to Death upon the Oath of one 
Witneſs, tho' your At of Parliament laſt 
Year requires two. With ſubmiſſion to their 
Judgment, it was the Law of the Land, before 
that, and 'tis the Law of God, and the Law of 
the whole World, and no Law allows a Man 
to be Condemned but by two Witneſſes ; and 
the Reaſon that here in other Caſes one Witneſs 
is Admitred, is becauſe the party hath the Bene- 
fit of a Jury, and Challenges to them, who the 


I Law ſuppoſes are privy to the Fa&k, and therefore 
J are to come from the Vicinage, from the Neighbour- 
| hood of the place where the Party dwells. And 
{| for that Reaſon, in Caſes of Felony, where no 
: Statute interpoſes, the Law allows but one Wit- 
ne. Natural Reaſon requires two Witneſſes in 


caſe of ſo great Crimes, becauſe that one Witneſs 
can be no Rule to guide your Judgments. 
One affirms, the other denies, this is equal, and 
Preſumption ought to be on the ſide of Innocen- 
ty, rather than otherwiſe. But we hope, in this 
Caſe, it: will not be thought reaſonable to paſs 
the Bill to Condemn Sir Fohn Fenwick for Trea- 
lon, and to Condemn him to the bafeſt of Exe- 
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cutions, upon the Teſtimony, nay upon the Pa- 
rol of one Witneſs. And 'tis no more than if 
Goodman had been dead, then you would n:4 have 
done it. If Goodman and Porter had both come to 
this Bar, you would not have done it, but have 
referred him to his Tryal at the Common Law: 
Now what is there pretended by them to induce 
you to Judge the contrary, or at leaſt without 
ſo much as an Allegation in the Bill, that Sir 
Toby Fenwick procured his withdrawing. I propoſe 
it to your Conſideration, Whether there be any 
Proof, that Goodman is withdrawn 2 He was once 
in Cuſtody, let out upon Bail, the Proſecutors 
approved the Bail, he never yet called upon his Re- 
cognizance, nay, there is not one tittle of Evi- 
dence, but that Goodman may be in the ſame Lode- 
ing where he was: And then, ſuppoſe when you 
have paſſed this Bill, Goodman ſhould appear apain 
and contradict the Teſtimony he has given bein, 
Then it may be too late for you to do right to 
Sir John Fenwick, "Tis not ſo much as offered 
chat Goodman could not be found, they offered 
a Printed Proclamation, which I am ſure the King's 
Sergeant will not allow to be any Evidence, 
Whether it paſſed the Great Seal before it was 
Printed, or whether it paſſed it at all, Non Confat, 
for it was not Read, they waved it. It does 
not appear Sir Fohn Fenwick Conſented, or Procu- 
red Goodman's withdrawing ; he could not Procure 
it, for he was a Priſoner, and ſo not likely to 
ette&t it, being a Priſoner, eſpecially for his Life. 
As for my Lady Fenwick, whether ſhe did fo | 
or not, I am ſure you'll be of Opinion, it F 
ought not to affet Sir Fobhn Fenwick; Suppoſe | 
Clancy a Stranger to Sir Fohn Fenwick, and in 
Truth he never fee him ; Or ſuppoſe him a Friend, 
and he Offciouſly did what'he did, he ought to 


anſiver for it, and TI think he hath underpobe 
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the Puniſhment the Law thought fit to inflict in 
that Caſe, 'tis his own Crime, and by the Rules 
of Juſtice, no Man's crime ought to tend to the 
Puniſhment or Misfortune of another Man: The 
A& of one Criminal, tho' thought to be a Party, 
or Acquaintance, or a Friend of Sir Fobn Fenwick's, 
ought not to affet him, nor any body but the 
Acor, and *tis he that hath Suffered for it. 

And what hath been ſaid in that Matter, ovghe 
not to influence your Judgments, for *tis not im- 
probable, but what Clancy told Porter is falſe x 
you will never allow Hear-fay, nor permit your 
Judgment to be Governed by any thing but what 
is certain, and hath ail the Moral Rules of Per- 
ſuaſion. Hear-ſay was never by any Law, in a- 
ny Court of the World, allowed, nor indeed be- 
lieved in Private Converſation. 

As to my Lady Fenwick, there is this further, 
That Husband and Wife, in reſpe&t of Crimes, 
are diſtin& Perfons, and what one does, cannot 
affet che other, no more than ſhe deſerves to be 
Executed for what Sir fon Fenwick did. And as 
to what Porter ſays concerning it, it only relates 
to himſelf, it proves no Suggeſtion of the Bill, 
which is, that Goodman is withdrawn. Becauſe a 
Stranger to, Sir Fob» Fenwick, (and it muſt be fo 
in Conſtruttion of Law) made an Attempt upon 
Capt. Porter, therefore Goodman being withdrawn, 
there was an Attempt upon him, and by the 
fame Perſon, and by the ſame Means ; this, is no 
Evidence, *it carries no Logick in it, and won't pre- 
vail upon your Judgment. | 

We offer another thing to your Conſideration. 
'Tis ſaid, that one Roe was ſpoke to by a Solici- 
tor of Sir Fob Fenwick's, Whether or no he could 
lay any thing to the Diſcredir of Goodman, as to 
his Robbing or Clipping: The asking of that Que- 
tion was Lawfull and to deſire hin to teilifie 
M 3 =o 
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it was Lawful : T muſt agree, to offer too 
reat a Sum of Money, may ſubje& him to an 
nformation in the King's-Bench, ( but Mr. Attor- 
ney knows that beſt) but Gad forbid it ſhould 
affect Sir Fobn Fenwick : Mr. Dighton was not his 
Solicitor at that time, not appointed, nor had a- 
ny Liberty to come to him. Beſides, it can't be 
an Evidence, nor can't induce you to believe, 
That the ſame Perſon was Inſtrumental to ger a- 
way Goodman, becauſe he asked Roz, if he knew 
Goodman to be guilty of thoſe Crimes ; for there 
is no Evidence that he asked him or did perſuade him 
to withdraw himſelf. vs 

There's another thing we could offer to you ; « 
There's no Proof of that, which upon the firſt - 
Reading of this Bill was aimed at, to be Puni- 
ſhed with greater pains than the Common Law in- 
flicts, and that is the giving of falſe Papers and 
Accuſations againſt great Perſons. They have not 
attempted any thing like it ; ſo that that is to be 
taken as if there was no ſuch thing. Neither is 
there any Proof of Protrafting his Tryal, by any 
Promiſes of Confeſſion or iorary ; they opened 
it, but did not Attempt the Proof of it, but waved it. 

But take it to be ſo; I hope you will not paſs 
an AQ to Attaint a Man for making a falſe Ac- 
cuſation, which only incurs an Adtion of Scanda- 
lum Magnatum, or Fine and Imprifonment upon 
an Indictment ; and, I hope, you'll not Condemn 
him to a greater Puniſhment, when at the time 
he did it, he had no notice of that Puniſhment. 
The deſign of the Law, is to influence Men by 
fear of Penalties, and how can that be, when 
Penalties are not known at the time the Fact was 
Committed? I ſpeak with Submiffion ſtill, ic ſeems 
not likely, that I ſhould forbear with ſo much 
Caution from an Adtion that expoſes me to the 


Penalty of 207. as from an Action for _ 
| the 
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the Law ſays, I ſhall forfeit my Life : Now, Sir» 
in this Caſe, it might be expected that he ſhould 
incur the Penalty of Fine, Pillory or Imprifon- 
ment, but not that he could incur the Penalty 
of Death. 

Then, Sir, as to the Protracting of his Tryal 
by ſuch Promiſes of Confeffion. Certainly the 
putting off his Tryal, in it felt, is ſo far from be- 
ing a Crime, that it can't be thought but Law- 
ful ; 'tis every Man's Duty, upon the Principle of 
Self-preſervation, and it was at the Liberty of the Go- 
vernment and Miniſters to do as they thought fitin 1t. 

In the next place we do infiit, That there is 
no Treaſon alledged nor proved in this Caſe, 
There is no pretence of Truth in refp2&t of the 
Aſfaflination, or of buying of Arms or Horſes, 
though mentioned in the Indietment: And if Sir 
Joby Fenwick had been to have been Tryed up- 
on this Indictment, and they had both theſe Wit- 
neſſes there, all that would have been proved, 


- would have been the Conſult; as to the reſt, he 


muſt have been found not Guilty : And I believe 


- tis moſt notorious, that the whole Comnany, there, 


could not have raiſed what was talked of. Now 
as to this ſingle AR, it hath been faid, That a 
Conſpiracy to Levy War is not Treaſon. My 
Lord Ryſſel was Attainted for it, but that Attain- 
der was Reverſed upon this very Account, and 
the Ad declares the Reaſon of it, he being de- 


'ny'd his Lawful Challenges, and that by ſtrained 


Conſtruction of Treaſon, he was Unlawiul!y Con- 
victed of Treaſon. Now the Overt-A& in che 


| Inditment was this, that my Lord Raf, and 0- 


thers, did Conſult and Confpire to Seize the 
King's Guards : The Proof of it went further, That 
they ſent Sir Tho Amſtrong to view them, and 
SXize them; But then the Queſtion is, Whether the 
Conſulting to ſend a Man to Invite Foreign Forces, 3s 
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any more than a Conſult to ſeize the King's Guards ? We 
ſay each are Levying of War, and *tis not within the 
Clauſe of Adhering to the King's Enemies ; for 
they muſt be either preſent Aiding and Abetting 
of them, or ſending them Money, Arms and Am- 
munition, and the like; and I think, for that, I 
may Appeal to your A& made againſt Correſpon- 
ding with the King's Enemies, which I ſuppoſe, if 
the Law befoze was otherwiſe, it needed not to 
have been made. Now here is only a Confilt, 
and Apreement to do this Act. 

It hath been Queſtioned, Whether Scribere eff 
Agere, But here *tis only Z4ittere? nay, it 1s not 
fo much, *ris only Agreare Mittere, Six Men had 
between. them a little Priva:e Diſcourſe, ' and at 
lair they did agree to ſend Charnick to France: 
The Oveftion is, Whether the Law of the 1and 
will Warrant this to be Treaſon? And it not, 
then you will not Paſs this A& upon ſuch a ſin- 
gle Point. Dr. Story's Caſe is deny'd to be Law. 
This Caſe is no more than that in my Lord Dyer 
for Writing a Letter to invite the Spaniſh King 
to Invade England. and it was a time of great 


fear of them, as it is of the French King now, | 


and he was Attainted upon thar, but that Judg- 
ment hati: bzen queitioned and denyed to be Law. 
Mv Lord i:alezs exprefly, in his Pleas of the 
Crown ſays, That a Confpiracy to Levy War, 
15 not an Overt-Act cf the King's Death, and that 
Attempting to Levy War is not Treaſon. The 
' forts of Treafons are theſe Three, Compat- 
ſing the King's Leath, Levyins War, or Adher- 
ing to the Kizgs Eneriies, Now for Compat- 
ſing or Aprecing to Levy War, to appiy that tobe 
an Overt-Ac of Compaſling the King s Peach, hath 
been always complained of as a ſtrzin of the Law. 
Upon thefe Reafons, we think this would not 
have been an Ac of Compalling the Kings 
; Pea 
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Death as laid in the Indictment ; and then if it 
be but a Queſtion, Whether is be or no ? We hope 
ou will not Proceed in your Legiſlative capacity, 
eſpecially when he is deprived of the Advantage of 
inſiſting on this at a Tryal at Common Law. 
Witneſſes are there upon their Oaths, he mighe 
have had a Challenge to the Jury, he might 
move in Arreſt of Judgment. Now the Queſti- 
on is, Whether you will pronounce Sentence of 
Death upon him for High Treaſon, upon one 
ſingle Act, a Year and half ago, juſt after the A&t 
of Parliament for Regulating Tryals in Caſes of 
High "Freaſor.. If we had had a Tryal at Law, we 
ſhould have Canvaſled theſe things, and had Witneſles 
upon their Oaths, for the Pardon reached the 25th 
of April, They could Swear no New Diſcourſe 
but juſt in ay, and now they fay it was in the 
middle of 2ay, if it had been before, the King's 
Grace would have Exempted Sir Fohn Fenwick from 
Puniſhment. Theſe things we ſhould have had the 
Advantage of, if we had the Liberty of a Tryal. 
There's another Conſideration, Sir Fob Fenwick 
hath Pleaded, and hath Pleaded to Iflue, and H- 
fue is joyned, and a Fenire Facias is Awarded. 
Now we ſubmit ic to you, whether you will 
think fit to take it out of the Hands of the Com- 
mon Law, when there is no Extraordinary -neceſ- 
ſity upon the Conſiderations we have to offer to 
you. If you do not caſt out this Bill, if we ſhould 
have the good Fortune as we hope for in ano- 
ther place, Sir John Fenwick ſtands {till lable, and 
muſe ſubmir to his Tryal, it the King's Councel 
think fit to Profecute him : and we think it hard 


to undergo yoar Cenſure, to be Condemned in 


this place ; and if (perhaps) he be Acquitted here, 
to undergo tne like danger in another, and then to 
be Tryed in a third. And for theſe Reaſons, we 


Mr. 


rope, you will Reject this Bill. 
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Mr. Serg. Gould, May it pleaſe you, Mr Speaker, 
T have hearkened to what theſe Gentlemen have 
Objeted, but could not be aware of all they 
have faid. They have enlarged upon ſeveral To- 
picks, I ſhall rtecolle&t them as well as I can, 
and Anſwer them in the Method they have taken. 
I never did think, that the Parliament would take 
things out of the Ordinary Courſe of Juſtice, nor 
Attaint any one of Treaſon, unleſs in Caſes Ex- 
traordinary, and theſe Gentlemen have Agreed, 
That. in Caſes Extraordinary they have done it. 
They likewiſe have Agreed, and Sir Barthol. Show- 
er has told you, That there are ſome Treaſons 
by the Statute of 25 Ed. 3. reſerved to be De- 
clared by Parliament. Sir Thomas Powys ſays, This 
is taken out of the Ordinary Courſe of Juſtice, 
So ſays Sir Barthol. Shower, ſays he, Here is an 
Inditment before you, the Party hath Pleaded 
not Guilty, and he may bz Iryed in the Ordinary 
Courſe of the Law, and therefore they look upon it 
as improper to bring it here. ” 

The Gentlemen are miſtaken very much, to 
think that I did ſay, That the Examination which 
I offered as Evidence here, would be allowed 
below. If I had thought fo, I ſhould have thought 
at the ſame time, this Houſe would not have 
meddled with it: But I do difagree with them 
in this, and take it, That where a Caſe is Ex- 
traordinary, .you will interpoſe. Here is an abo- 
minable "Treaſon, that is Agreed on all Hands ; 
Here 1s Plot upon Plot, here hath been a Plot 
now to take away the King's Evidence. There 
were two Wineſles in the beginning, and *tis ve- 
ry plain that one of them is not here now. 
For that, here was a Proclamation produced, and, 
I did Took upon that Matter as taken tor granted, 


That Goodman was withdrawn, and for that they | 


may be eaſily ſatisfyed. They ſay, we have not 
| | proved 
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proved the Suggeſtions of the Bill ; but we think 
we have. For firſt of all, Captain Porter hath 
here Sworn it expreſly, it is not a thing of looſe, 
bare talking, but he hath proved a Deliberate and 
Formed Conſpiracy, he hath proved, that it was 
aRually Agreed upon, a firſt and at a ſecond time, 
and that Charnock was ſent in Order to the Exe- 
cution of it. And what was it for? It was plain-. 
ly to Depoſe the King ; he tells you, for that 
purpoſe they had defired 8000 Foot, 1000 Horſe, 
and 1000 Dragoons from the French King, and 
theſe Gentlemen Agreed to Joyn them. Now, 


can there be a greater Evidence of Depoſing the 


King, and conſequently of Imagining !:is Death? 
'Tis an Evidence of the Imagination of th2 Death 
of the King, as well as of the Rebellion, it be- 
ing ſo in the neceſſary Conſequence of ic. Now, 
I think, he hath fully proved that. Then we 
offer to you, how far you will allow of this 
Examination : Why ? Becauſe upon a ſecond Con- 
trivance, here is a Witneſs withdrawn, and can 
any exped& greater Evidence of that, than we have 
Oven? We have proved that there was tampe- 
ring, let the thing run 'as far as it will. Captain 
Purtes was dealt with, had 309 Guineas in Hand, 
and 300 more he was to have remitted to him ; 
and was to have 3007. a Year, whereof Sir Fohr 
Fenwick was to pay one, and it does follow after 
that Goodman is withdrawn. We muſt leave it to 
this Honorable Houſe, what Conſtruction you will 
make of that , Whether here is not a ſecond 


Now this Matter is brought before this Hono- 
rable Houſe. We have gone ſo far in it, as to 
produce Goodman's Examination that was taken 
before a Juſtice of Peace: We have ſhewed you 
the Evidence that he hath' given upon a former 
Tryal ; and now he is gone ſure no body but 

may 
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may juſtly infer, 'tis by Sir Fohn Femwick's Means: 
So that here they have taken away the Evidence 
that is neceſfary in the Ordinary Courſe of Pro- 
ceedings. In ſuch an Extraordinary Caſe, I think 
it hath been uſual for the Parliament to interpoſe: 
Therefore what they pretended, under favour, that 
this ſhould not be Evidence, is all taken off, 
For now we are in Parliament, you will make 
uſe of ſuch Informations as can give you any 
light into the Matter, and may Obviate and Cure 
the Diſtemper that is upon us; and you are Jud- 
es of your own Methods, and how far Sir Foz 
Fenwick hath been Concerned upon the Inſtances 
we have given you, that 1s in your Judgments. 
As for what Sir Tho. Powys tells you, That this 
Power hath not been Exerted by Parliaments ve- 
ry frequently, but it hath generally been done 
where Perſons are withdrawn from Juſtice , 
and can't be come at in the Ordinary Courſe, 
Why, we are in the like Cale, if fo be we can't 
come at Juſtice in the Ordinary Coutſe, and that 
happens by our Evidence having been tampered 
with, and drawn away, and then, vir, under fa- 
vour by their own Arguments, *tis proper to come 
before this Honorable Houſe. 

And as for what they ſaid, That we have not 
given any Account that Sir Fob» Fenwick, by gi- 
ving Aſſurance of his Confeſtion, had protracted 
his Tryal, I did apply my ſelf, That Mr. Vern 
might give you an Account of ic. So that upon 
the whoic Matter, we muſt leave it to your Con- 
ſideration, and hope we have given you good $a- 
tisfaction, that there hath been a great Plot againſt 
the Government, and of this Gentleman's being 
concerned in it, and there was no Evidence of any 
other Matter before the Judges, and they a'lowed 
it to be High Treaſon. Here is the ſame Evideace, 
only vie have not one of them Viva Voce. i 

| iVIT. 


wy 1 

Mr. Serg. Lovel. Mr. Speaker, T ſhall not trou- 
ble you nor the Houſe very long ; but T humbly 
hope, to ſatisfy the Houſe, that moſt that hath 
been ſaid on the other ſide, is not much to the 
purpoſe. Sir, I will conſider, with the leave of 
this Houſe, what the Common Law was before 
25 Ed. 3. and how the Law does now ſtand ; and 
draw ſome Conſequences from thence, and the necef- 
ſity of this Cale. 

The Stature of 25 Ed. 2. I muſt obſerve, it is 
not an Enacting Law, it is only a Law Declara- 
tory, for all thoſe particular Inſtances of Trea- 
ſons that are mentioned there, were Treaſons be- 
fore that Law was made, and ſo by the Pream- 
ble of it, plainly appears: But the Judges had a 
greater Liberty upon Conſtructive Treafons, and 
upon Accumulative Treaſons, and that was left 


too much at the Diſcretion and Liberty of the 


Judges below, and the Executive Power of the 
Law. Then that Statute comes and reftrains the 
Judges in that Point, and fays, that they ſhall 
not give Judgment in any Cafes of Treaſon, but 
only in thoſe Caſes particularly mentioned there: 
And that Statute ſays, That if any other Matter 
which ſhall be thought Treaſon, ſhould come be- 
fore them, they ſhall not proceed to Judgment, 
but acquaint the King in Parliament with it. I 
only make uſe of it, to prove how Treaſon ſtood 
before that Act, and how it comes to be alte- 
red from the Common Law: And I am ſure it 
Is not to be denyed, but that one Witneſs was 
ſufficient at the Common Law. But then comes 
1 Ed. 6. C. 12. and that for the Security of the 
dubjet, does Ordain, That in Caſes of High 
Treaſon there ſhall be two Witneſſes of the Fact: 
But that Statute does not alter the Treaſon, 
but was made. for the more ſecurity of the Sub- 
k& in point of Prooct. Burt in that Statute of x 

Ed. 
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Ed. 6. C. x2. That does provide there ſhall be 
ewo Witneſſes in Caſes of High Treaſon. There 
is an Exception of Treaſon for Counterfeiting 
and Forging of the Coin ; and that is the Rei- 
ſon that the Law is taken now, that though thete 
muſt be two Witneſſes in the Caſes of other 
Treaſons, yet in the Caſe of Coining, there need; 
but one. The Offence or Crime is never the 
Greater, becauſe there are two Witneſles to prove 
it. In this Caſe that is here before you, We 
come to deſire your help, becauſe one of the 
Witneſſes is by Art and fraudulent Means with- 
drawn. Does that purge the Crime at all, or lef- 
ſen it ? No Man will fay the Crime is leſs, but 
it does prevent a regular Tryal before the Courts 
below ; and that is % Reaſon why we did come 
here, and we hope this Defe& ſhall be ſupplied 
by a ſpecial Law. But, ſay they, *'tis very hard 
a Law ſhould be made ex pot Fafo, to take 4- 
way a Man's Life. It would be very hard, if 
the Caſe was as they have cited it, to make a 
Crime ex poſt Fatto, that was not fo before: But 
I do not take it to be hard for a Law to be 
made to Repeal another, to make a Matter 'Tryable, 
that was not Tryable before. | 

Suppoſe a Law ſhould be made, that all Trea- 
fons from and after ſuch a Time, ſuppoſe from 
a Time before the Fa& is here ſuppoſed to be 
committed, as May was Twelve Months, ſhould 
be Tryable as at the Common Law, no doubt 
the Parliament may repeal a Law in part, or in 
all. No Man can fay, but Sir Fohn Fenwick migtit 
be Tryed at the Common Law, by one Witneh, 
before the Statute of 1 Ed. 6. So that I do ob- 
ſerve and humbly ſubmic it co you, That the 
Law, by this Ae, is not changed as to the Crime. 
The Crime is as it was before ; it is only chan- 


ved as to the Number of Witneſſes required to 
prove 
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prove it. The Inſtances that have been obſerved 
on the other ſide, with humble Submiflion, Þ 
think do not reach our Caſe. We do not infiſt 
that there are two Legal Witneſſes; we do con- 
feſfs the Information that hath been read, is not 
a legal Proof; but this Houſe, in their Legifſla- 
tive Capacity, is not to be confined to the Evi- 
dence that a Jury muſt have below. This Houſe 
may take what ways and Methods they pleaſe to 
ſatisfy themſelves. Say they, Here is the Life of 
a Gentleman that is concerned, I know all good 
Men will be tender of the Life of a Man, But here 
is the Life of the King, and the Safety of the 
Kingdom, the Peace and Safety of us all, that is 
concerned in the ſame Caſe, and let them put theſe 
Things into the Balance, and conſider which ought 
to Weigh moſt. 

You have a Recoid before you of the Convidti- 
on of Perer Cook, who was Indicted by the ſame Wit- 
neſles. 

A Learned Gentleman that is of Councel for 
the Priſoner at the Bar, did make the ſame Ob- 
jetions as are made now at the Old Baily, (it 
may be there are ſome other particulars now } 
and after all the Debares and Argument that could 
be uſed at that Time, it was unanimouſly Reſol- 
ved, That the Crime was High Treaſon, and if. 
it was High Treaſon in Peter Cook, *ris no leſs in 
Sir Fohn Fenwick, who was preſent at the ſame 
Time, and engaged in the ſame Buſineſs : For what 
was a Crime in one, was the ſame in both. 

I think 'tis too diminutive an Expreſſion, to 
ſay, This was nothing but a little rwittle twattle. 
They did there meet upon a folemn Conſultation, 
and not only once but they did meet a ſecond 
Time, and what was it to do? It was to invite 
2 Foreign Power to invade this Land, and to 
make War with the King and Kingdom, and 


they 
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they did promiſe and ſolemnly ingage to afliſt 
them with Armed Forces. It was proved, Thar 
they did agree with Charmock to go into France, 
and that Charye-' was not willing to go the firſt 
Time he w5 <fired, till he found they were 
ſtanch and ſteady in their Reſolutions 5; and upon 
a ſecond Meeting they were all found fo, and 
then he would go : I think that is an Overt-A& 
of Treaſon, if there be any. 'And when he came 
back, he ſaid, He had been in France, and brought 
an Anſwer to the Weſſage he went about. This 
is all now laid before you. But, ſay they, this 
is an extraordinary Caſe, I do agree it, but be- 
cauſe *tis an extraordinary Caſe, and for the Safety 
of the King and Kingdom, it is fit there ſhould be an 
extraordinary Remedy. 

They ask, What Miſchief it would be, if this 

Gentleman ſhould 'be left to the ordinary Courſe 
of Law ? It hath been the Wiſdom of all Ages to 
make a Law, to puniſh ſuch as by their Artifice 
would evade the Law. Here is this Gentleman, as 
we ſay, Guilty of High Treaſon, but that we ſub- 
mit to You. 
- This Gentleman was in the Proſecution of the 
Law, and might have been Tiyed in the regular 
Way, and had the Witneſſes upon their Oaths ; 
(the Grand Jury have found Bil/a Vera upon 
their Oaths,) but we muſt appeal to a worthy 
Member of the Houſe ( who - becauſe he was 2 
Member we did not call upon ) to give you an 
Account how he did Delay and Protract his 
Tryal; and now they know he can't be Tryed 
below, they pretend he is willing to be Tryed. 
And becauſe he can't be Tryed, they would have 
it as an Argument that he ſhould not be puniſhed by 
any other Means. 

Sir, if ſo notorious a Crime as this is, ſhould be 


commirted againſt the Pody of a Nation, and go 
| UNPpPUnt 
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uhpuntiſhed, either in the commot Courſe, or by 
ſom e extraordinary Methods, the Nation would 
be in a doubtful and dangerous Caſe. 

When this Houſe hath paſſed their Judgments 
in this Matter, it will go to another Place, 
where it will have another Examination, and it 
will have that regular Conſideration that all other 
Aqs have. We are in an extraordinary Cale, and 
do think, That this extraordinary Caſe does des 


| ferve an extraordinary Puniſhment. 


Sir Barth. Shower. T beg pardon. but for one Word: 
No Man does abhor ſuch Confſults more than my 
ſelf; but T do nor think that ſuch Diſcourſes are 
an Overt-At of High Treaſon, as deſerves the 
Puniſhment of Death. 


Sir John Fenwick and the Counſel. withdrov, 
And being withdrawn, 


Admiral Ruſſel. T think this may be a proper 
Time to Ask Queſtions. If fo, I think 
my ſelf enough concerned to trouble 
you with one or two. I think in the 
Paper that hath been read, I am mentioned twice, 
Theſe are the Queſtions I deſire to have asked, 
What Proof he hath of this? Whether ever he 


Meaning Fenwick's 
Informations. 


faw, And what: Proof he has that T ſent Captain 


Ld over? And that I gave him a Liſt of the 
Ships? And that I ſaid, we could not fit out 36 
Ships in 429? And whether or no, ſince this 
Revolution, he hath had any Converſation with 
mes 

Col. Crawford, What that Honourable Perſon 
lays, Calls me up. My Name is mentioned in Sic 
on Femwick's Paper: I deſire you would ask him, 
by he mentioned me in his Parper, as he hath 
ne? And that you would require him to make 


Proof of what. he ſays in Relation to me, 
; N Col, 
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Col. Godfrey. T deſire ſome Queſtions may be 


ask'd him in Relation to a noble Lord, my Lord 


Marlbrough. If he be Guilty I would have it 
known, and I would as willingly have it known 
if he be Innocent, as I believe it will ſo appear. 
I would have him asked, Whether ſince the be- 


King's Landing, Sir oh» Fenwick did ever :yeak 
to him, in publick or private? Or ever did w:iite 
to him, or receive any Meſſage by Word of 


Mouth, or Letter, from my Lord Marlbrc:-h 7 He 
ſays, That ſome ſervice he had promiſed King 
James, which inclined him to promiſe that Noble 
Lord his Pardon: I would know what that Ser-. 
vice was? And in Relation to his ſending Lyd 


into France; Whether he can, by any Body elf, 
make that appear ? 


Col. Crawford. "That Gentleman hath put me 


in mind of one ſhort Queſtion ; I defire it may 
be asked him Whether ever he converſed or ſpake 
with me in his Life ? 

Mr. Bridges. Whether Sir Fob Fenwick hath any 
Body but himſelf, to ſupport the Hearſay he hath 


given an Account of? And I deſire a Queſtion 


may be asked him on behalf of the Duke of Shrw/- 
bury ; What Proof he has that the Duke of Shrewſbury 
came. into the Office of Secretary of State again, 
by the Operation and Conſent of King F — 
Mr. Vernon. IT deſire a Queſtion may be asked 


previous to that, becauſe 'tis ſo in Time ; How he. 


knows that noble Eord was in Treaty with King F: 
before he went out of the Secretary's Office, when 
he was firſt there 2 


Col. Granvil, IT deſire he may be asked, What | 


Proof he can give, that my Lord of Rath was (0 
betray Plimonth into the Hands of King F. or the 
King of France, and whatever eiſe my Father 5 
accuſed of in that Paper? 


ginning of this War, or from the Time of this 


Mr. 
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- Mr. Harley. I humbly propoſe it to you for the 
Method of your Proceedings, fince you take this 
Method, Whether it will not fave you Time for 
you'to look upon that Paper, and ask him as to 
the ſeveral Parts of ic, what Proof he can makg 


of it? 


Mr. How. T do not oppoſe Sir 
Jobn Fenwick's being Examined to' A Vote made a lic! 
this Paper, but it might have been 5 dive by which 
more to your Credit, if you had Ex- denned. : 
ariined him before your Vote upon ; 
it, But here are a preat many Gentlemen riſe, to 
queſtion a Man to that which he does 'not pretend 
to any Proof of, nor is any way to the Purpoſe. 
It may be poſſible Sir Fob» Fenwick may never have 
ſeen any one of the Perſons named in the paper 
and yet all irs his Paper be true. The beſt way 
for ſaving your Time is, Þ conceive, to have the 
ſeveral Parts of the Paper that doe concern thefe 
Gentlemen read to him, and to ask him upon what 
Grounds he gave the King each particular Infor+ 
mation. This will lead him into all that he knows 


j| of the Matter, which is pretended ſo much to be 


deſired. 


Mr. Boſeawen., T am not againſt the Queſtion 


| that is propoſed laſt ; but you may ask him that at 


laſt. But there is a noble Lord that is refleted on 


in that Paper, and that is my Lord Godolphin, I de- 


fire you would pleaſe to ask the ſame Queſtions as 
to him. 


| Lord Coning by. T did intend to take Care of 
my Lord Godo!phin, There is a hard Reflection upon 
that noble Perſon. Bur, under Favour, you muſt, 
Ithink, let Sir Fob» Fenwick know you have ſuch a. 
Paper, and then ask him in General, What Proof 

N 3 be” 
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He has to the Particulars of that Paper? And then 
You will do Injuſtice to no Body. | | 


Mr. Norrzs. There have been ſ:veral Queſtions 
moved by ſeveral worthy Members ; and, I think, 
the Queſtions ought to be asked : But, I tink, there 
is one previous Queſtion to all theſe; ard that is, 
when you tell him that you have ſuch a Paper, [ 
think the firſt Queſtion ſhould be, Whether ever he 
delivered thoſe Papers to the King. 


Sir R. Delaval. I find T am named in that 
Paper that Sir Fohn Fenwick hath given ; I de- 
ſire that part that relates to me may be read 
to him ; and that he may give a Reaſon, why 
he hath fſaid ſo of me, and Mr. Kiligrew. 


Lord Waldey. There is another mentioned, and 
that is Commillary Crawford; T deſire he may 
be asked, What Proof he hath that he gave Mr. 
— a Tiſt of the Army ? 

Mr. Chanc. of Exchequer. I cant blame Gentle- 
men for asking Queſtions that concerns them, or 
their Friends : Some are for Reading of it to him, 
I am againit that: But yet I would have you 


to enquire into this Paper. And being you in- 


_ tend to do it, it might have been as well en- 
quired into before Mr. Dighton came laſt to him. I 
think you may put your ſelf into an eaſy Me- 
thod, and avoid all leading Queſtions, by asking 
him upon every Name in that Paper as you come to 
it, What he knows of that Gentleman 2 And ask 
hun no cther Queſtion. 


Mr. Sit, I was ſtanding up to the ſame pur- 
pole; I wouid not have you to put Words into 
his Mouth, nor let him know by any Queſtion what 
Anſwer he is to make, | 


Mr, } 
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Mr. Speaker. Gentlemen, I am willing to do 
you any Service I can, but here are long Infor- 
mations, and I never read them, nor know the 
Contents of them, but as they were read at the Table. 


Mr. Att. Gen, T think the Method lately 
propoſed will fave you a- great deal of Time, 
and is proper for the Diſcovery of the Truth ; 
That you will Name the- Perſons to him in Or- 
der as they are in the Paper, and ask him in 
General, What he knows of thoſe Perſons 2 But 
when you call him in, I am not for asking him 
to the particular Things he hath fſaid againſt them 
in that Paper ; becauſe that Paper, though it is 
under his own Hand, is not his own ; and if he 
knew it then, he knows 1t {till. 


Col. Mordent, T won't pretend to propoſe any 
Thing, only for the ſhortning of your Time : 
If after you have informed him there is ſuch a 
Paper, that you ſhould ask him, Whether he 
would own it ? And then, What ſort of Proof 
he will bring to prove it ? You will find he will 
either tell you, he will Adviſe with Counſel, or 
whether he will give any Anſwer at all. 


Lord Cutts. T have only one Queſtion to be 
aked Sir Fohn Fenwick ; *tis not a Queſtion that 
relates to any Perſon named in that Paper. EF 
think there is no one Perſon that he hath named, 
but is eminently known or believed to be in 
the intereſt of this Government; and none but 
what are in ſome Poſt of Truſt, and Employ- 
ment in it. Then, I think it highly neceſſary 
to know, How - it comes to paſs that he hath 
had fo much- Converſation with Perſons of that 
Character, and none with thoſe People that he 


lath been ſeen daily to Converſe with ? And if 
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he hath, Why he hath not diſcovered them, as 
he hath done the reſt ? | 


 . Mr. Speaker. Ts it your pleaſure I inform him 
that we have the Informations? 


Mr. Palmes. If I am not miſtaken, when you 
firſt called Sir Fob» Fenwick before you, he refer-_ 
red himſelf co what he had informed the King; 
and referred himſelf to that Paper, as often as 
you asked him any Queſtions. And if you ask 
him genera! Queſtions, I preſume he will give 
| wy hn ſame Anſwer: Therefore I think, it may 
be proper to ask him, Whether this is the Paper 
that he delivered in, or not ? Or otherwiſe, I 
doubt, he will tell you, He knows nothing but 
what is in that Paper. Now, if he refers to that 
Paper, Joo may ask him, If he knows it again, 
if it be ſhewed to him? _ | 


Mr. Sloane. What this Gentleman hath faid, 
has partly interrupted what I was going to offer. 
But as to what he ſays, That when he was 
here before, he referred to his Confeſlion deli- 
vered in to the King; we did not tell him we 
knew of chat : But he put it further, That he 
was not bound to Accuſe himſelf, and that what 
he ſaid might be given in Evidence againſt him ; 
and ſo far he was in the Right. For if he knew 
of any Body that. was concerned in a Confpira- 
cy againſt the Government, that was Miſprifion 
of Treaſon at leaſt in him. I don't queſtion 
but it was a very miſchievous Contrivance'; but if he 
ſhould confeſs ir, without ſome Affurance of being 
indermnifed, he proves himſelf to be Guilty of it. 
Mr. Vice Chamberlain. You are now upon the 
Method of your Proceedings : There is great 
Suſpicion whether this Paper be Sir John Fenwick's 

| | OWN 
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own or no. If you will tell Sir Fohn Fenwicks 
that in the Paper in your Hand he hath laid 
Things to the Charge of Perſons of Truft, 


whom this Houſe hath a good Opinion of, and 
that this Houſe deſires to know, What Ground 


he hath for ic? Tf he does not think fit to 


give you an Account of ir, there is an End of 
your Enquiry. 


Mr. Fames Mountague. The Houſe ſeems to A- 
Bum that they will have Sir Fob: Fenwick ſent 
for in: I ſuppoſe you will nor have his Coun- 
kl, nor Solicitor by ; and when he withdraws, 
I defire he may be kept private from his Counſel 
and Solicitor. 


Id. Catts. By Sir Job» Fenwick's Behaviour, 
when he firſt appeared at the Bar, and by what 
he ſaid then, I believe Sir Foby Fenwick did tell 
you to this Senſe, That he had Aflurance from 
a noble Perſon, that what he then ſaid ſhould 
not riſe againſt him in Judgment ;* and I think 
he was told, If he dealt ingenuouſly, he might 
expect Favour, or to that Effet. I do for the ſaving 
of your Time, mention it to you, to conſider how 
far the Houſe may give him Security, that what he 
here ſays ſhall not riſe up in Judgment againſt 
him, and that if he dealt Ingenuouſly, he may 
expect ſome Favour from this Houſe. 


Mr. Harley. You are upon the niceſt Thing 
in irs Nature that poflibly can come before 
you. I think before you call him in, it ought 
to be underſtood that the Queſtions be very plain. 


Mr. Manley, T think you have been well mo- 
ved from the other ſide, That we ſhould not 
read this Paper to Sir Fob» Fenwick: And I am 
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of that Opinion from this Conſideration, beſides 
what hath been mentioned. We are here in a 
Judicial Capacity as well as a Legiſlative 5 and 
this Paper I take to be an Examination made 
upon Sir Fob» Fenwick; and as my Memory 
ſerves me, ſome Things he ſpeaks of as Matters 
of Fact, which he does poſitively affert ; which 
being contained in the ſame Paper with other 
Matters of Hearſay, it you ſhould Read that Pa- 
per to him, and ask him a Queſtion, Whether 
that be his Paper 2 That I doubt will be con- 
trary to the Rules of Law : For it will be asking, 
Whether this Information againſt himſelf be true or 
falſe ? And I think it does not become the Dig- 
nity and Honour of this great Aſſembly, to ask him 
any Queſtions that may make him Accuſe 
himſels. | 


Mr. Vernon, T would obſerve to you, that Gent. 
has not conſidered theſe two Papers : The firſt 
of theſe Papers I think the Bill refers to, and 
that is undet Sir Fohy Fenwick's Hand and 
there he does Charge nothing at all upon him- 
felt, but ic is an Accufation upon the Perſons 
named. In the firſt Paper he does ſay, There 
was a ſelect Number to manage the Aﬀfairs of 
King Tames, but they are not named. After- 
Wards be went about to explain ic in the fſe- 
cond ; but the Bili referring only to the firſt, 
{ ſuppole you will contine your ſelves only to 
tne firſt Paper. | 


Mr. Chanc. of Exchequer. I would Think of 
ſome way to reconcile theſe . Things you are go- 
ing upon: For though Gentlemen are in the 
right to preſs for theſe Queſtions; yet I do not 
think it the Buſineſs before you. Therefore I 
think you ſhould acgquaing Sir Fob Fenwick = 
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this Paper hath been preſented to you, which 
this Houſe hath thought falſe and Scandalous : 
But before he goes away, this Houſe has a mind 
to hear what he would ſay to it ; and let him 


| fay what he will upon that, then you will not 


lead him by any Queſtion. The firſt Perfon that 
is named I have a great Reſpett for, and am 
as willing he ſhould be vindicated as any. The 
firſt Queſtion you are to ask him is, What he 
knows of my Lord Godolphin ? But that you 
ſhould literally ask him Queſtions, as the Paper 
ſtates it, I dof't think it proper for this Afſem- 
bly: For there are Facts beyond the Ad of 
Indemnity many of them. After you have done 
wich the Paper, I have ſome Queſtions to ask 
him. TI take theſe Matters to be falſe ; but I ſhall 
have ſome Queſtions to ask him to what I be- 
lieve will prove true. 


Mr. Bridges. Before you call in Sir Fohbn Fen- 
wick, I would offer one Thing to your Conſi- 
deration ; I think that Paper you are upon is 
written with Sir Fob Fenwicks own Hand. 
Why may it not be fit for you to ask Sir fobn Ferns: 
wick if that be his Hand ? <q 


Members. No, 'no. 


Mr. Speaker. Is it your Pleaſure that Sir Fohr 


Fenwick be called in ? 


Which Queſtion being put it paſſed in the Affirmative, 
And he was brought in without his Counſel. 


Mr. $ peaker, Sir fobn Fenwick, this Houſe does 


underſtand that you have given in Informations 


againſt ſeveral Perſons of great Quality, . that 
ſays been in the Government, and they do - 
pect 
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pect from you, that you ſhould deal Clearly and 
Candidly with them, and give them an Account 
of what you know in relation to thoſe Perſons. 
1 am commanded in the firit Place to ask you, What 
you - know of my Lord Ged:/phin in relation to this 
Matter 2 


Sir John Fenwick. T am under a double Pro- 
Fecution, Sir, for my Life. I know not but what 
T fay may turn to my own Prejudice. I hope 
the Houſe will not think ic Obſtinacy in me; 
and ſince this Houſe have done me the Favour to 
hear me by my Counſel, - I hope they will pleaſe to 
conſider what they have ſaid. 


Mr. Speaker. No doubt the Houſe will conſi- 
der what you have faid by your Counſel, that 
is, in reference to yaur own Defence ; but they 
do expect from you as I told you before, That 
you do deal Candidly with them in what you know 
of this Matter. 


Sir Fobn Fenwick. Sir, IT am under Profecuti- 
on for my Life; and, I hope, the Houſe will 
pleaſe to conſider, That I know not what in- 
convenience may come upon me by it ; and, 1 
hope, the Honſe will Excuſe me, for I do it 
not out of Obſtinacy, but for my own Preſerve- 
tion. 27 


Mr. Speaker. You would do well to Adviſe 
your ſelf well in this Matter, *tis of great Con- 
cernment ; the Favour of this Houſe, if you | 
deſerve it, may be of great Kindneſs to you. 
I have only in command to tell you, what the 
Houte expe, and you are to confider how t0 


Anſwer it, 
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Sir fobn Fenwick. T hope the Houſe will not 
put me upon any Thing that may hurt my ſelf. 


T ſhould be forry to incur the Diſpleaſure of 
this Houſe, but I hope they will conſider my 


Condition ; and I am ſure the Juſtice and Honour 
of the Houſe is ſuch, That they will not preſs any 
Man to do any Thing that may hurt himſelf. 


Mr. Speaker. Sir, if you pleaſe to withdraw. 
Accordingly Sir John Fenwick withdrew. 


Id. Cutts, T would humbly propoſe ſome- 
thing to you to fave your Time, and remove 
this Inconvenience. The Houſe have heard what 
Sir Fohn Fenwick ſays. T can't but ſay, that in 
Matters of Blood we can't be too tender ; but 
that T would propoſe to you if the Houſe approve 
of it, is this; Suppoſe you wave this Matter to 
the laſt Moment of pafling your Bill, and then I 
ſhall have ſomething more to ſay to you init. 


Mr. Clarke. Now I think it very proper for 
you to proceed in your Legiſlative Capacity. 
1 am glad the Houſe have taken ſo much Pains 
in the Examination of the Matter ; and it is no 
{mall Satisfaction to me, That the Gentleman 
was brought to the Bar upon this Enquiry. Very 
probable another Time may induce him more 
to Comply than he does at preſent, though, if 
I may ſpeak my Opinion, there is little hope of 
the Gentleman's Anſwering your Expectation here : 
And I think the firſt thing you are to do now, is to 
read your Bill, 


Mr. Pulrney. One of the Allegations of the 
Bill is, That his Tryal was put off upon ſeveral 
| repeated 
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repeated Pretences of making a. Confeflion. The 
Counſel for the Priſoner took Notice, That that 
Allegation was not proved: The Counſel for the 
Bill told you, They muſt refer to a worthy 
Member of this Houſe, who could prove it; 
the worthy Member is Mr. Vernon. I ſuppoſe be- 
fore you enter into a Debate (as there will 
be after the ſecond Reading of the Bill ) Gentle- 
men will deſire to have ail ' the Evidence. And 
T find your Order is, That Mr. Vernow do give 
in his Evidence while Sir Fohn Fenwick 1s at the 
Bar ; and therefore I humbly move, That Sir Yobn 
Fenwick may be called in while Mr. Vernon gives 
his Evidence. 


Mr. Speaker. T ſuppoſe, if Mr. Vernon gives Evi- 
dence, you will call in the Counſel. 


AMembers, Yes, Yes. 


Mr. Spzaker. Pray then hear the Motion that 
hath been made. - Shall I put the Queition, That 
Sir Fob Fenwick and the Counſel be called in, 
while Mr. Vernon does give his Evidence ? 


Which Queſtion paſſed in the Affirmative, and Sir 
John Fenwick, and the Counſel on hoth Sides, were 
brought in. 


Mr. Speaker. Gentlemen, you that are of Coun- 
ſel of both Sides, the Houſe, before they pro- 
ceed any further, was willing to hear the Teſti- 
mony of a worthy Member of this Houſe which 
has not yet been given; and they are willing 
that Sir Fohn Fenwick, and you, ſhould be pre- 
ſent while it is given. Mr. Yernon, will you pleaſe 
to acquaint the Houſe, &%c. 
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Mr. Vernon. If T underſtood the Councel for 
the Bill aright, that which they did Appeal to 
me for, was about the Protracting of Sir Fobn 
Fenwick's Tryal, and upon what pretence it was. 
The Account, Sir, that I can give of it, is this. 
That Sir Fohn Fenwick's 'Tryal was put off, will 
appear beſt from the frequent Adjournments of 
the Seffions at the Old Bayley foriſix or ſeven 
Weeks together. For when Sir John” Fenwick was 
Commirted to the Tower ( which was'as I take 


it) on the 15th of June, there was, I believe, a 


Seflions to be held ſoon after; for as I remem- 
ber it, the firſt Application that my Lady Mary 
Femwick made for putting off Sir Fohu Fenwick's 
Tryal, was upon the 3oth of Zune, and the Petition 
was, That he might have ſome Friends come to 
him to adviſe him how to make his Applicati- 
on to the King: On the 3oth of Fuze, or about 
that time, my Lady Mary Fenwick did firſt Pro- 
poſe, That ſome body ſhould be ſent over from 
Sir Foby Fenwick to the King upon fome Mat- 
ters of Importance, but did not declare what 
they were, but only that ſhe was told there 
were ſuch Matters, and ſhe had a proper Perſon 
to ſend, and would acquaint the Lords Juſtices 
with the Man, if he might have leave to po: 
But afterwards my Lady Mary Fenwick ſaid ſhe 
could not provide. a Perſon fo ſoon. And, I 
think, the 2d Fuly, the came and offered to go 
her ſelf, and faid, if it was not as much for the 
King's Service, as Sir fob» Fenwick's Benefit, ſhe 
would not undertake the Journey. She had leave 
to go, and would have Capitulated, that the 
Tryal ſhould be put off till ſhe returned; but 
the Lords ſaid, when ſhe would return, would 
depend upon her pleaſure ; but they would write 
to the King at the ſame time, and give notice 
of her Intention, and that the Tryal ſhould not 


go 


| T0003 
£0 on till they had at: Anſwer to their own 
Letter. 


There was a Paſlage ordered her in the Royal 
Tranſport Ship then going to Holand, and my 
Lady Mary Ferwick defired to ſpeak with Sir 
obn in Private, in Order to her Journey. . The 

Night ſhe came back again, and ſaid, ſhe 
had conſidered of it, and would not go, and fe. 
veral Reaſons ſhe gave for it. Upon the 7th of 
Fuly there was a Noble Lord that was in the 
Commiſſion for the Adminiſtration ' of the Go- 
vernment, {aid, he had an Application made to 
him from another Noble Peer, my Lord Cazliſt, 
who deſired that he would go to Sir Fohn Fer 
wick, for he had been very earneſt to ſpeak 
- with him. That Noble Lord did acquaint the 
reſt of the Lords Juſtices with it, who acquiek- 
ced in what he thought fit to do in the Matter. 


a 


He went the ſame Day to Sir Fohnu Fenwick, 
and the next Day the Lords Juſtices meeting a- 
gain, he told them. he had been with Sir Fohn Fer- 
wick, and what Sir Fohn Fenwick had told him, 
he had ſent to the King, for he -did not allow 
it ſhould be otherwiſe Communicated. My Lords 
then thought it was very fit to ſtay for the 
King's Anſwer. This was the 75th of Fuly, and 
by what accident, I know not, no manner of 
Account came till the 5th of Auguſf, that the 
Letter was received, but the. 5th of Auguft, 
the Letter was acknowledged to be received, 
and the Anſwer that then came to it, was 
That the King had not received any great 
fatisfaction by the Meſſage (I know not what 
it was) but that Sir Fob» Fenwick ſhould be 
Tryed; but withal, that Noble Lord* acquainted 
my Lords Juſtices; That the King- was pleaſed 
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to Write to him, That what Sir foby Fenwick 


had to fay, ſhould be ſent to him in Wri- 


' ting. Tt happened at that time, that the Jud- 


goes Were upon their Circuits, and there being 
the King's Directions to receive what Sir Fohbn 
Ferwick had to ſay, in Writing, That Noble 
Lord did undertake to go again to Sir Fob 
Fenwick; and, IT ſuppoſe, he did receive ſome- 
thing from Sir Joby Fenwick, which he ſent to 
the King. When the Anſwer to that came, 
it was September, and that Noble Lord was at 
the Bath; and ſo it required a little time to 
hear from him. Then it appeared, That the 
King's Direction was, That what Sir Fohn Fen- 
wick had ſent to the King, he ſhould prove it, 
and he ſhould likewiſe ſhew his Ingenuity in 
Contefling what he knew of any other De- 
ſigns againſt the Government. On the Toth of 
September, as I take it, I was directed to go to 
vir Fohr Fenwick, Who was then in the Tower, 
and to acquaint him with this Meſſage from the 
Lords Juſtices. Sir Fohn Fenwick's Anſwer was, 
That he had no more to fay, or Words to: that 
effect, and he muſt prepare for his Defence as 
well as he could; buc if he could ſpeak with 
that Noble Lord, he ſhould be glad to do it, 
but he was not come from the Bath, and Dt- 
reticn was then giving for his Tryal again. 
In the mean time, that Noble Lord came to 
Town, and he went to Sir Fob» Fowick, and 
brought an Account from him, That Sir Fobr 
Fenwick would prove to the King, and make 
out what he had ſaid; and was ready to 
give the Lords Juſtices Satisfaction. Upon thar, 
I- was ſent to Sir Fob» Fenwick, and I carry'd' 
the Meſſage in Writing, which you may ſee 
when you pleaſe; and ic was to a:k him, 


Whether he- was- willing. to make out by Proof, | 


what: 
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what he had already faid to the King, and 


whether he was ready in Compliance with the- 


King's Directions, to give the Lords an Account 
of what he knew of any Deſign againſt the Go- 
vernment? I carry'd Sir fohn Fenwick this Meſ- 
{age, and he returned an Anſwer in Writing, 
That he was ready to make out to the King, 
what he ſaid, and would acquaint the Lords 


with all the Matter that he had not obſerved. 


to the King. His Arraignment was then to 
have come on the 17th but he did Dictate a 
Paper which was brought to the Lords, which 
they thought fit to be ſent to the King, and 


the Tryal was put off as to that time, And, 
before an Anſwer from the King, came, it was 


(I believe ) the beginning of Offober: And this 
1s the Account I have to give you. | 


Mr. Speaker. Gentlemen, you*' Conſider that 
this Evidence is given, with Relation to that part 
of the Bill, that ſets forth, how Sir Fohn Fen- 
wick had delay'd his Tryal by Offers of Con- 
feflion. You have heard what the Evidence is; 
if you have any thing to obſerve as to that point, 
you may ſpeak before you withdraw. 


Sir Tho. Powys. As to this Matter, I can only 
ſay, That in it felf at leaſt, according to our 
Rules of Law, it is not, in any degree, 'Trea- 
fon: What you will Conftrue it to be, I can't 
tell. We think it is only what is very uſual 
when Perſons are under an Accuſation ; they will 
put off their Tryal as long as they can : Perhaps 


their Witneſſes may be out of the way, 
or ſomething elſe may be the Reaſon of it, and 


it does not carry any Crime in it ſelf; or at leaſt, not 
of the Nature that this Bill is of, 


Sir Barth, 


B 
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_ Sir Barth. Shower. We do think, with Submiſſion, 


That confidering the Nature of the Bill, and the par- 
ticular Caſe of Sir Fohn Fenwick, it will (in fome mea- 


| ſure) anſwer this Fact : I take this ſingly in ic ſelt, as 


jt hath been obſerved, not to confilt with Honour ; 
but it does not import a Crime for any Man to utc 
lictle Infinuations to put off his Tryal : But, ſuppote 
ic was unlawful, or that which they call Prevaric- 
ting. I hope it is far from making him Guiley of High 
Treaſon, which is the greateſt Crime this Bill deſigns 
to paſs Sentence for ; and, T hope, you will Conli- 
der, if it bean Offence, *tis fo at the Common Law ; 
and che ſame Evidence will prevail to bring Sir Foh:2 
Fenwick to Condign Puniſhment by the Common 
Methods. And if it be no Offence, I hope y on wiil 
not by a Law make it an Offence, ſo as to inflict the 
freateſt Puniſhment for this Artifice. 

Mr. Speaker. Mr. Sergeant Gould, Have you any 
thing to ſay ? | 

Ar. Serg. Gould, No, Mr. Speaker. 

Mr. Speaker. Then withdraw. 

find being withdrawn. | 

Mr. Slane. I Propoſe it to you, Whether, if the 
Paper be Evidence, it ſhould not be read in the Pre- 
ſence of the Priſoner ? 

Members. No, No. | 

Then the Queſticn was put for Candles, which paſſed in 
the Affirmative, and they were brought 17. | 

Ordered, That the Countel be ditcharged any 

further Actendance at this crime. | 

Mr. Methwin. There can be no Debaterprevious ro 
the Reading of your Bill. I defire the Order of the 
Day may be Read. 

Accordingly, the Order of the Day fir Reading & the 
Bill a Second Time, was Read by the Clerk. 

Then the Bill was Read a Second Time by the Clcrk. 

Agd being afterwards opened hy Ar. Speaker, and 
Mr. Speaker having expected for fome time, and no 
Member riſing up to _ 


Alr, Speaks " 
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A. Speaker. Shall I put you the Queſtion of Come 


mitment 2 

Sir Tho. Dyke. Sir, T hope you will not put the Que- 
ftion of Commitment till ſome Exception is made to 
the Bill. I am fure it is as liable to Exceptions as any 


Bill that hath been brought in a great while. *Tis a 


tender Subject to ſpeak of, the Pretence of the Bill 
being for the Preſervation of the King and Govern- 
ment ; and if I thought it was really fo, 1 ſhould be 
heartily for it; for I think there is no Compariſon 
between the value of the King's Life, and that of a 
Private Perſon's, but that hath been often ſaid, but 
not proved ; therefore, I think, I may tell you my 
Reaſons why I am againſt the Bill. That the Parlia- 
ment hath a Power to make ſuch a Law, is agreed; 
but I think it ought not to be uſed but upon Extraor- 
dinary Occaſions, when Great Perſons are concerned, 
that can't be otherwiſe brought to Juftice, and when 
Crimes do not fall under the Denomination of the 
Law, which is not the preſent Caſe. This Caſe is, 
That a Gentleman is charged with Treafon, and 'tis 
proved but by one Witneſs, though the Counſel did 


ſay, That a Conſult to Levy War was not Treaſon. - 


Now, either it will not be the Crime that is alledged, 
or it is not proved. Here you are Judges, Profecu- 


tors, Witneſſes, and Jury: I would know in what | 
Country it is ſo beſides? The Witneſſes are produced | 
here, and not Sworn ; and upon the whole, there 5 


but one Witneſs. Sir, I am againſt the Bill, and a- 
cainſt it, as being of dangerous Conſequence. 

Mr. Pultney. This Matter before you is of fuch a 
Nature, that I hope all Gentlemen will hear one 
another with the greateſt Attention that may be. 

The Worthy Member admits you have a Power 
to Paſs the Bill, and I do not find that conteſted by 
any Body; though ( with Submiſſion) the latter 
part of what he ſaid, contradicted what he admitted 


at firſt; but ſince that is ſo much Agreed, I ſhall fay | 


but little to it, and that is this, That without ſuch 2 | 
Powe 
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Power as this, any Government would be imperfe&s 
and would want a ſufficient Power for its own Pre- 
ſervation, upon Extraordinary Occaſions. You have 
been told, this hath been an untrodden Patch ; but F 
believe, Gentlemien are pretty well ſatisfied it hath 
not been ſo untrodden, and many Precedents of that 
kind have been quoted ; and the Counſel for the 
Priſoner have admitted, That there have been fre- 
quent Precedents. An Objection hath been made co 
ſome of them, Thar they were made in ill Reigns; 
but I take ic be no Obje&ion, That the Precedent 
was made at one time or another, ſince 'tis agreed, 
that we have ſuch a Power, and that that Power hath 
been exerted. | 

The chief Matter before you is, Whether in the 
preſent Caſe, there is ſufficient ground for you to 
Exert that Power? And upon that, .give me leave to 
obſerve the Nature of the Crime of this Gentleman, 
and the Evidence that hath been brought to prove him 
Guilty of that Crime. His Crime is High Treaſon, 
the higheſt Crime in the Law: *Tis for Confpiring 
the Deſtruction of the King, and the Overthrowing 
of the Government, The Overt-A&t, which the 
Bill tells you (and is mentioned in the Indictment ) 
$ his Inviting in a French Force, in order to accom- 


| pliſh chis Deſign. If this Crime would admit of Ap- 
{ gravation, Tome other parts of the Bill would aggra- 
rate it ; but I think it will admit of none. The Coun- 


{el at the Bar made a doubt, Whether or no, that which 
was laid in the Inditment, did amount to a ſufficient 
Orert-A& of High Treaſon? And his Argument h 

drew from a Book that hath been put out by a Learned 
Gentleman of the Houſe ; but the Gentlemati could 


eafily have abſwered himſelf; and, I preſume, did 


not ſpeak his own Opinion. For that very Gentle- 
man writ & Book; called, Hi Majeſty and Government 
Vindicdted 3 by which he endeavouted to overthrow 


pt Arfiithents 3 ths vttict Book of the othet Gens 
| Eiiati; 
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As © the Proof before you , you have had the 


Teſtimony of Mr. Porter, whoſe Evidence hath been 
juſtified by the ſeveral Convictions grounded upon it; 
and by the Confeflion of ſeveral Gentlemen, that 
have owned the Fact at the very time when they were 
going out of the World: And there hath been no 
Evidence brought by the Prifoner at the Bar, that 
could invalidate the Teſtimony of this Gentleman. 
And ſo ( with Submiſſion ) you have one undoubted 
Evidence, that does Charge the Priſoner with the 
Fact mentioned in the Bill : You have other Proof that 
does not come up Within the Letter of the Law ; but 
you have ſtrong Circumſtantial Proof, that every Gen- 
tleman will apply to his Conſcience in the Judgment 
he ſhall give in this Matter. One of the Allegations 
in the Bill is, That he did by repeated Promiſes of 
making a Confeſſion, from time ro time, gain a de- 


lay of his Tryal. Itisa great Preſumprion, That chat 


was in order to a Deſign that he had of Seqducing 
Mr. Goodman, who was one of the Witneſſes ; for it 
was obſerved to you, what Practice there was in the 
Caſe, with the other Evidence, Mr. Porter. | 

Sir, Gentlemen have objected the Conſequences of 
making a Precedent: You were very well told by a 
Worthy Gentleman, that ſpoke the other Day, near 
the place where I am, That in the Caſe of a Good 
Parliament, cis not to be imagined that they will 
make uſe of this Precedent, but upon as good a ground 
as you have now ; and an Ill Parliament, they will 
have the ſame Reaſon, for chey will Copy afcer the 
ſame Precedents that have been made before, and will 
not ſtick at doing of it. 


Beſides, let Gentlemen conſider this way of Ar- F 


?uing ; I have a Power to do ſuch a thing, and yet 
if I have ſuch a ground as is ſufficient, I ſhall not 
make uſe of {it : To ſay you have a Power, but ſhall 
not Exert it, is as good as to ſay, you haye no Powe! 
at all, 


There 
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There were ſome Precedents cited by a Learned 
Gentleman that ſpoke againſt the Bill, and he parti- 
cularly quoted that of my Lord S:rafford; and the 
AR of Parliament that Repeals that Attainder, was 
in part Read to you : But, Sir, the Reaſons given in 
that Bill of Repeal of my Lord Srrafford*s Artainder, 
are, That it was obtained in a Tumultuous Manner, 
which influenced the Parliament in doing of it; and 
that it Paſſed in the Houſe of Lords, when moſt of 
the Lords were abſent: And at laſt, che King, when 
he gave his Conſent, by Commiſtion, to the Pafling 
of the Bill, it was with great Reluctancy. *T1s cer- 
rain, all theſe are Reaſons that are given 5 bur there 
is not one that queſtions the Parliament's Power of 
doing it ; though upon the Tryal, Gentlemen may 
remember, there was a doubt in the Law, Whether 
the Evidence was ſufficient. | 
- Sir, It hath been urged co you, of what ill Con- 
ſkeguence it would be, and how much TInjuſtice to 
make a Law to Puniſh a Man, Zx po## Facio; bur 
that the Parliament may Declare that to be a Crime, 

which was not fo before, no body doubts ; and with- 
out that, the Clauſe in 25 Ed. 3. fignifies nothing ; 
and I dow imagine it 15 a greater Injuitice to fuppiy 
a point of Form, as to Matter of Evidence, when 
the Fact committed by the Frifoner, was apainſt a 
known Law, at the time when it was comraitted : 


' And the rather, if I think thac defe& of Form in th 


Courts below, was occaſioned by the Priſoner. *T}; 
a Matter of Blood, Gs tive, but I do not aim at tins 
Gentleman's Life in ic; but any Man muſt bclieve 
be muſt be concerned in great Matters, to hriing to 
paſs this great Deſign ; therefore all I Propole by it., 
5to get his Confe{lion, which in all probability we 
might have had, if the other Witnels had remained 
bers, | 

dir, ppon the whole Matter, I do think we hare 
Power to do this : I do think here is good Evidence 
(| peak with reſpe& to my felf ) to think him Guiry 
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of this Crime. I dothink, if this Bill does miſcarry» 
there i3 the greateſt blow that can þe given ta your 
Conſtitution. And give me leaveto uſe this Expref: 
ſion, I think, if this Bill miſcarry, it not only turns 
this Plot upon you, but makes it impoſlible ever to 
come to the Depth uf any other. And for theſe Rea- 
ſons, I am for Coinmit:ting of this Bill. 

Mr. Newport. Sir, | am unwilling to trouble you 
at any time, bat more-eſp2cially in this Debate, when 
Fam afraid I am like to ſpeak againſt the Opinion of 
the Majority of the Houſe. For I ſee Gentlemen 
begin already to be in haſt for the Commitment of 
the Bill; but it was the Saying of a Learned Man, 
De morte hominis non eſt cunctatio longa, We cannot too 
weil conſider where the Life of a Man lies at ſtake. 

Sir, In this Matter I look upon my felf ( as every 
Gentleman here is) to be a Judge; and therefore I 
will in this Caſe, as in all others, go according to the 
Pictates of my own Conſcience. I muſt be ſaved 
by my own Faith, and never will pin my Faith upon 
another Marm's Sleeve : Perhaps it may be a Weaknels 
in my Nature, that I am very tender in Matters of 
Blond, Blood once fſpilt, is never to be gathered up 
again. And wherefore I hope Gentlemen will have 
{o muck Patience one with another, as to ſuffer a Bill 
or this Conſequence to be debated fully, before we 
come to any Reſolution. A Gentleman below faid 
the other day, it was poflible, in his own private 
Opinion, he might believe the Priſoner Guilty ; and 
ſome notice was caken of thoſe words. Bur, Sir, | 
would put a Caſe for Argument-ſake, and would have 
ir taken no otherwiſe, and I would go a litele further 
than that Honourable Gentleman : And ſuppoſe 1 
knew of my own Private Knowledge, that Sir oh» 
Fenwick was Guilty 3 yet, Sir, with Submifſion, as 4 
judge, I do nor think it ought to weigh one way Or 
ancther with me, and I will give you my Reaſon tor 
ir. For, as a Judge, I am to go atcording to my 


T:dicial Knowledge, and not according to my Pri- 
yate 
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vate Knowledge. Tis a Maxim in Law, N:] refert 
quid notum fit Tudici, fi non notum fit in forma Fudicii. 
And it puts me in mind of a Caſe in the Book ZZ 4. 
where a Man killed another, in the Prefence of a 
Judge, Travelling on the way, when the Murder 
was. And at the next Afﬀizes in that very County be- 
fore the ſame Judge, another Man was Indicted of 
that very Murder, and Arraigned and Convicted by 
Verdi&t. In that Caſe (ſays the Book) the Judge 
ought not to carry himſelf according to his Private 
Knowledge which he had of the Fac, and fo to ac- 
quit the Prifoner ; But all that he in thar Cale could 
do, was to reſpite Judgment againſt the Party, be- 
cauſe of the Judge's knowing ro the contrary, and 
to make further Relation thereof to the King for his 
Pardon of Grace for the Party. 

The Evidence that is produced, is a Living Wit- 
neſs: The next Evidence was the Confetlion of Geod- 
man, taken before a Juſtice of Peace. Now as to 
that, truly T did not think yeſterday it was a 
Legal Evidence, I am ſure in a Court of Law it 
would not be admitted, but the Houſe was pleaſed to 
read it; and Gentlemen when they preſs'd ro read 
It, told us, Valeat quantum walere poreſf, not as a Con- 
cluſive Evidence. Why then, if you ſtrike this Paper 
out of the Caſe, with Submiſſion, there is nothing 
left but the Teſtimony of Capt. Porter, and then in 
this Caſe you have Eut one Witneſs. 

Sir, Give me leave to ſay, it will ſeem a little 
ſtrange, That the Commons of Ezgland, that lately 
were ſo very careful of the Lives of rhe Subjects, and 
were ſo deſirous of Paſling a Bill that did provide, 
That where there were two Species of Treaſon in 
one Indictment, and one Witneſs to one Epecies, and 
another Witneſs to another Species, that thar ſhould 
not be good Evidence to Convict a Perſon of High 
Treaſon : That now we ſhould be 10; Atrainting a 
Man for High Treaſon upon one ſingle Evidence: 


durely they will ſay, we have mightily changed our 


O4 Opinions 
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Opinions ſince. laſt Seflions of Parliament. I ſpeak 
nor this upon . the Account of Sir Fobn Fenwick, 1 
know him not, he is a ſtranger to me, though I am 
not to his Character, and that I hear is none of the 
beſt. I ſpeak it as it may be my Caſe, or any man's 
Caſe here : God knows we live in unſettled Times, 
and no Man can tell how ſoon a Precedent of this 
Nature may turn upon any Man whatſoever. Some 
of us may live to ſee a bad Reign, and then when a 
Man cannot be Attainted by the ſettled Rules of 
LVe£minſter-Hall, the Legiſlative Power muſt be called 
in for Affiſtance, and then I am ſure no Man is ſafe. 

_ Amonegit the many Irregularities committed in the 
late Reigns, I thoughe that of Mr. Algernoon Sidney 
one of the greateit Strains I ſaw in We/tzninfter-Hall, 
for there my Lord Howard was: one Witneſs againſt 
him, and the ſecond Evidence was a Book he had 
wrote many Years before againſt Sir Robert Filmore, 
( which I think 1s printed ſince this Revolution, and 
T have it in my Study, and I hope I ſhall not be 
hanged for it.) I fay, this Bcok, though wrote fo 
many Years before, was conſtrued to be calculated 
for a Treaſon that had not been committed above two 
Months, and was the fecond Witneſs to Convict him. 
But that Attainder was reverſed, and it was fit it ſhould 
beſo; for T thought it a hard ftrain to Convict a 


Man upon that Evidence. | | 

Sir, 1 amvery ſorry this Bill is brought into the 
Houſe : Nor can I imagine, afcer all that hath been 
{aid by the Learned Gentleiman my Neighbour here, 
why this Man was not tryed when there was two 
_ polttive Witneſles againſt him. All the Reaſon this 
Gentleman has told you, is, that he promiſed to make 
an ingenuous Conteflion. But any Man might have, 
ſeen through this Confeflion, that it was only an At- 
rifice to abuie the King's beſt Friends ; nay, the rather, 
when this Gentleman's Brother-in-law had. ſerved 
this very Government but two or three Years ago the 


fame trick. We know my Lord Prefon was mg” 
Q | 
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of High Treaſon, and then he muſt do ſomething for 
to merit his Pardon ; and he made an ingenuous Con- 
eflion, as he call'd it, wherein he accuſed moſt of 
the Great Men ; and when he had a Pardon, though 
his Confeffion was under his own Hand, and deli- 
yered to the King, he denyed every word of it, and 
what he had told, was only, he ſaid, to fave bis own 
Life. My Neighbourhere cited you ſeveral Pre- 
cedents, I have read many of them, they are moſt 
of them mentioned in Ru{hworth's Colle&ions, in the 


| ſeveral Arguments that are there for the Paſſing the 


Bill of Attainder againſt my Lord Strafford: And all 
that I can ſay to them, is, I could not have come up 
to them, had I lived in thoſe Times. The Caſe of 
Sir Fob Mortimer, who being committed toPriſon 
upon ſuſpicion of Treaſon, brake Priſon, and made 
his Eſcape ; and for this, and no other cauſe, in the 
Parliament in the ſecond Year of H. 6. he was At- 
tainted of High Treaſon by Bill in Parliament. So 
in 3 of R. 2. the Caſe of one Kirby, who, without 
any Malice, and, as the Record ſays, /e defendendo, 
killed the: Embaſſador from Genoa; the Parliament 
declared it: Treaſon. And the laſt Caſe he cited was 
the Caſe of a Cook, that put Poiſon into a' Pot of 
Pottage, in the Kitchen of the Biſhop of Rocheſter , 
whereof two Perſons died. And whar did they do ? 
Why, he was attainted of Treaſon, and it was Enacted, 
that he ſhould be boyled to Death, by the Statute 
22 H, $8. cap. 9. 1 have a great Honour for the pre- 
{*nt Biſhop, but if it had happened in his Family, I 
ſhould have hardly conlented to the like Judgment, 
Tudicandum eff Legibus non exemplis. There's no Man 
doubez your Power, but the Queſtion is, Whether 
you will exert this Power upon all occaſions. And 
in moſt of the Bills of Arttainder that I can find, 
when. Men have come to conlider upon ſecond 
Thoughts, moſt of thoſe Attainders have been Re- 
verſed, and a mark of Ignominy and Reproach ter 
upon; them. Roger Mortimer was Attainted 11 the 
or | bn | | f:ric 
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firſt Year of Ev. 3. but we find in the 28 Ev. 4, 
that Attainder was Reverſed. And why ? Becauſe 
he was not brought to Anſwer, as he ought to have 
been. So likewiſe the Attainder of the Earl of Arun 
del, in the 28 Edw. 3. Not to mention one of a later 
date, that of the Earl of S:rafford, and many more 
might be cited, but I am loth to tire you ; I ſhould 
be glad this Gentleman might ſuffer his due Puniſh. 
ment, but T am not by any means fatisfied in the 
paſling of this Bill. And as to his not being Tryed, 
if the Government have ſlipt their Opportunity, or 
made any Miſtake, I'll not ſodder up their Negle&t 
or Defe&, or whatſoever you will pleaſe to call it, 
by paſſing this Bill of Atrainder. Sir, I ask your 
Pardon for troubling of you fo long ; but as a Judge, 
I thought my felf in Duty bound to give my Rea- 
{ons why I muſt give my Negative to the Bill. I 
hope no man doubts but T am as Zealous for this Go- 
vernment as any man whatſoever; but let Gentlemen 
think what they pleaſe, I can't give my Vote to the 
palling of the Bill. | 

Mr. Sol. Gen. This is a Bill for attainting Sir Fobn 
Fenwick of High Treaſon ; it 1s the greateſt Crime 
we know in the Law, and I think the greateſt Crime 
known in any Government ; it is much greater than 
Murther, or any other Crime, becauſe it ſubverts the 
Government, and the Law whereby thoſe Crimes 
are puniſhed, and whereby ill Perſons ſhould be de- 
terred from committing thoſe Crimes, and Innocents 
ſhould' be protected. 

It hath been a Queſtion by the Counſel at the 
Bar, (IT think both of them,) .Whether this Matter 
of which Sir Fohn Fenwick is indited and acculed, 1s 
High Treaſon, or not? I muſt confeſs, I heard 
{omething of it withont Doors, and that theſe Gen- 
clemen would undertake to make it out, that though 
their Client ſhould be prov'd guilty of the Matters 
charged upon him, yet that it was not High Treaſon ; 


I thought it ſomewhata bold Undertaking, bur I did 
not 
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not think they would have undertaken it, as to the 
Matcer of the Crime ; I thought they would have 
pretended that there had been ſome Flaw in the In- 
dictment, That the ſame as laid in the Indictment, 
or in the Bill in this Houſe, was not High Treaſon, 
but not to have queſtioned the Nature of the Crime, 
as now they do. 

To maintain their Aſſertion, they ſay, That ad- 
mitting their Client to be guilty of what he is accu- 
ſed of, ir amounts to no more than a Deſign to levy 
War againſt the King, and deſigning to levy War 
againſt che King is not High Treaſon, and for which 
they quote the Opinion of a Perſon within theſe 
Walls, and one of the King's Counſel, by which de- 
ſcription I believe they mean my ſelf; and I thank 
them for the Honour they do me, when they quote, 
as they do, my Lord Chief Juſtice Hales to be of the 
ſame Opinion ; both which is true, and I think they 
ſaid ſomething of my Lord Dyer, to the ſame pur- 
poſe, and I will give them another good Authority 
ro-the ſame purpoſe into the Bargain, which is my 
Lord Cook, who ſays exprefly in his Comment on 
the Statute of Edw. 3. That deſigning to levy War 
is not High Treaſon ; and fo is my Lord Chief Ju- 
ſtice Hales's Opinion to be underſtood, who repeats 
the Words of the Statute about levying War, and 
ſays, (and quotes my Lord Coke for it,) that only 
actual levying War, and not deſigning to levy War, 
is High Treaſon, which muſt be underſtood of Trea- 
fon within that Statute, and not of Treaſon at Com- 
mon Law. And as for the Perſon within theſe Walls 
they ſpeak of, he was fo very ſenlible of this Diſtin- 
tion, that his Words confine the deſigning to levy War 
to be not Treaſon within the meaning of the Stature of 


| Ed. 3. but doth not deny itto be Treaſon at the Com- 


mon Law : If therefare this Tryal had been betore 
the Juſtices of the King®s Bench, Oyer and Termmer, or 
Goal Delivery, theſe Gentlemen had faid very ma- 


terially for their Client, that Statuts confining L ea 
ourts 
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Courts to the Connuſance of the Treafons declared 
by that Statute, and taking from them the Connu- 
fance of any other Treafons at the Common Law, 
Bur this being a Tryal in Parliament, which that At 
declares in: ature: Times would take Connuſance of 
other Treafons than what in that A are expreſsd, 
and Parliaments in ſucceeding Times having always ad- 
judged other Treafons than whar in that Act declared. 

Admitting what the Counſel ſay to be true, That 
deſigning to levy War is not "Treaſon by that Statute, 
it is not at all to the purpoſe, in reference to the 
Matter in queſtion ; but I own this is a Matter 
juft now thought on; for tho' this is not a good An- 
ſwer to the Objedtion when made in this Proſecu- 
tion, and in this Place, yetit is an Anſwer to the Ob. 
jeion, if it had been made; on the Proſecution in 
another Place where. this Matter was before it came 
here, viz. before Commiſſioners of Goal Delivery, 
but I muſt own I do not believe it was then confi 
dered whether a Deſign to. levy War againſt the 
King was Treaſon, or not,: nor was there any Occa- 
fion for it. The Crime of the Priſoner at the Bar 
being a Treaſon of another Nature, (that is to fay) 
Freaſon in defigning to depoſe the King, which was 
always held to be High Treaſon within the Words of 
the Statute, Compaſſing and Imagining. the Death of the 
Kino, (that is to ſay,) defigning his Death in his po- 
Iitick Capacity, and it 15 not material by what Me- 
thod that Deſign is to be brought about ; it is not a 
leſs Crime to do it by the Method of 'levying War, 
than by any: other way, but rather a greater ; and1 
challenge any Perſon to ſhew me the Opinion of any 
Lawyer that ſo much as doubted whether-deſigning 
to depoſe the King was: High Treafon; and my 
Lord Cots, and my Lord Hahes, in the ſame Pages 
that they ſay, That deſigning to. levy War 1s. nct 
Treafon within :the Words: or Meaning of that Sta- 
rnte, exprefly: ſay,, That detigning ro depofe the 


King is Hight"Treaton within the Words of chat Sta- 
rite. 
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euts, viz. Compaſſing and Imagining his Death: And I 
will likewiſe challenge any Man to ſhew me, if he 
can, that admitting the Evidence given againſt the 
Priſoner is true, that the Priſoner was not deſigning 
co depoſe the King, and for this purpoſe take the 
State of this Caſe, and that of my Lord Ruſſel, which 
hath been mentioned by the Council ; in that Caſe, 
the great Matter was, Thar the ſaid Ruſſe! and others 
ſent ſome Perſons to view the Guards, (it was faid in 
order to ſeize the King, but that was not proved.) 
This was pretended to be Evidence againſt my Lord 
Ruſſel, of a Conſpiracy to levy War againſt the King, 
tho? in another Caſe, it was ſaid by the Court, That 
it was not ſo much a Conſpiracy to levy War againſt 
the King as againſt the Guards, but there was no Evi- 
dence either precedent or ſubſequent to the Mel: 
ſage to what purpoſe that was deſigned. The Caſe 
in queſtion is of a quite different nature : Captain 
Porter hath given you an account of ir, (and I think 
Goodmar's Examination is to the ſatne purpoſe,) That 
the Conſpirators met at the King's Head Tavern in 
Leaden-kall-ftreet, and conſulted how to bring back 
King Fames again ; and the only method they could 
think of, was to ſend Charnock into France, to King 
Fames, to deſire him to prevail with the French King 
to ſend them 10000 Men, and that they would mee: 
thoſe Forces here with 3000 Horſe. And for whar 
purpoſe was this ? Tr was to bring back Kino Fames 
again. TI would be plad to hear if thoſe Gentlemen 
that were at the Bar, or any body elſe, could ſay this 
was any thing but a Deſign to depoſe King W:ll:;zm ; 
and becauſe it may ſeem a little hard to puniſh a 
Man capitally for the bare deſigning to depole che 
King, where the Effect did not follow, pray give 
me leave to ſpeak a Word or two to that mat- 
ter. 

Treaſon againſt rhe Government is of a different 
Nature from all other Crimes : Deſigning to murder 
a Man, (though a Father.) or to rob, is a Milſde- 


MEanGur, 


( 206 
rmeanour, and no more; and as ſuch, is puniſhable 
co deterr-others from deſignng the like ; but the Miſ- 
chief of that Deſign , neither to the Government, 
nor the Perſon deſigned on, is not very great ; for 
when the Matter is diſappointed, the Perſon deſigned . 
on is at the worſt but frightened, and ſometimes he 
isin perfe&t Safety before he knew he was ever in 
danger. But it is not fo in Treaſon, a Deſign of 
that nature ſhocks a Government, and exceeds the 
Damage done by the committing thoſe other Crimes ; 
as take this for Example. Did not the Agreement of 
ſome Perſons here, (I do not yet fay Sir Fohn Fen- 
wick was one of them,) to raiſe ſome Horlſe here, and 
with them join the French on their landing Did 
not that, 1 lay, encourage the French to come ? And 
did not that Deſign of the French put this Nation in 
Arms, for their neceſſary Defence? And did not 
the Charge of that come to more than all the Lols 
the individual Subjects here loſt by Robberies for 
more than Seven Years paſt? and yet Perſons guilty 
of thoſe Crimes we can be contented, without any 
Relucancy, to ſee deſtroyed every Day, though 
perhaps driven to the Courſes they took by Necelit- 
ty. But theſe Men we think hardly uſed, though 
tie Miſchiefs they brought on the Nation was not 
by Neceflity. And I would have another thing con- 
tidercd : Was not the Government neceſlitated to ſe- 
cure in Priſon all they ſuſpe&ted, and amonglt them 
ſeveral innocent Perſons? And was not the Mif- 
chiet of that too to be charged to the account of 
thoſe guilty of the Deſiga you are now enquiring of? 
I ſay, let theſe things be conſidered, and it will not 
be tound that thoſe guilty of the Deſign in queſtion 
are hardly uſed. And ſo much for the matter of 

Treaſon as it is charged in the Indi&ment. 
The next thing to be conſidered, is the ill Conſe- 
quence of ſuch a Precedent, of the attainting a Man 


of Treaſon by Ad of Parliament, which the an” 
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ſe] at the Bar have ſaid hath been always blamed, 
and ſometimes even by Parliaments themſelves. 

I muſt confeſs, I am not afraid of a Precedent of 
this kind : I believe if theſe Gentlemen wonld but 
. look a little back, they would ſee the Attainders by 
AR of Parliament to have been fo few, that there 
would be no reaſon to be afraid of the Conſequence 
of theſe Precedents. I dare ſay, there have been 
more Men deſtroyed by the irregular Judgment of 
one Commiſion of Oyer and Terminer than by all the 
Ats of Parliaments of this kind ſince Parliaments 
have had a Being, and yet we have not thought fit to 
lay aſide thoſe Commiſſions. 

The Truth 1s, it hath been the irregular Proceed- 
ings in obtaining thoſe As have been blamed, and 
not the making uſe of the Legiſlative Power for thar 
purpoſe ; and therefore conſider the Acts of Attain- 
der mentioned by the Council, which have been 
blamed, and firſt, that of my Lord Crowe! which 
my Lord Coke blames : One of the Council at che 
Bar pretended to repeat my Lord Coke's Words of 
that Matter at large ; but he did not deal ſo candid- 
ly with you in that matter as he ought to have done; 
for he ſhould have repeated all my Lord Coke ſays on 
that Subje&t, which was, That Crowwwel was never 
brought to anſwer, never permitted to ſay any thing 
for himſelf, either in Parliament or elſewhere, and 
for that Reaſon alone my Lord Coke blames that Pre- 
cedent. Now, pray Sir, 15 this the preſent Caſe 2 
Hath not Sir Fohn Femvick been heard by you? [ 
would be glad if theſe Gentlemen, or any body elle, 
could ſhew that any Perfon hath had fo fair an Hear- 
ing before Commiſſioners of Oyer and Terminer, as 
Sir Fohn Fenwick hath had before you. 

As to Sir Fobnu Mortimer's Caſe, which was in the 
Second Year of Ze». 6. it is much of the ſame na- 
ture: My Lord Cee ſays,”There was a Jealouſie that 
the Mhrizmer's Title to the Crown was better than 
that of the tiouſe of Lenrafter, and therefore to 


puT 


"0 

put a Slurr (a Blemiſh I think my Lord Coke calls it ) 
upon that "Title, it was pretended, That Sir Fohr: 
Mortimer ſhould give out, That the Earl of Marc 
ſhould be King by Right, and that himſelf was Right: 
fal Heir to the Crown after the Earl : And if the Earl 
did not Challenge. the Crown, he would pretend to 
it himſelf; and chat he would for that purpoſe go 
into ales, and raiſe an Army of Ten Thouſand Men. 
Of which words Sir Fohn Mortimer was Indicted, but 
that Inditment being meerly feigned and inſufficient 
in Law, they were not able to proceed that way, and 
therefore they made it good by an Ad of Parliament, 
and Sir Fohz was brought into the Parliament, and 
without Arraignment or Anſwer, was condemned, 
So that my Lord Coke's Complaint is this, That thoſe 
Perſons ſo condemned, were never heard. And if 
this be the truth of the Matter, theſe Precedents, with 
Submiſſion, have no affinity to yours ; but I believe 
it may be faid in this Caſe, that Sir Fobn Fenwick 
hath been heard, and that more than ever any one 
in Parliament was before in any Capital Matter. 

And as to the Caſe of my Lord Strafford, he had 
Counſel afligned him, to ſtand by and hear, but not 
to prompt him. If there aroſe any Point of Law, 
he was himſelf to propoſe the Matter to the Lords, 
and the Counſel was to affift him only when the Lords 
ſodire&ted them. But in the Caſe here before you, you 
have allowed Sir Fohn Fenwick Counſel, not only to 
afliſt him in point of Law, but to affiſt him in point 
of Fact too; and they have made Anſwers for him as 
to Law and Fa&t. So that I ſay, he hath been tryed 
fairer than any Man ever was in Parliament, be it up- 
on Bill, or upon Impeachment. | 

And further, as to the ſaid Earl of Strafford's Caſe, 
the At which Reverſes his Act of Attainder, recites 
and blames the Methods whereby that A of Attain- 
der was obtained. As that an armed Multitude came 
down to Weſtminſter, and filled both the Palace-Yards, 


and all the Approaches to both Houſes of FarSamen, 
all 
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have any knowledge of che ſame.” There is differ2nc 
between the Judicature of We/iminſter-Hall and thi 
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and with Fury required Juſtice againſt che faid Earl, 
and poſted up the Names of ſuch as were for the ſaid 
Earl, and called them Srraffordians, and Enemies to 
their Country. And by ſuch ways that Act pailed , 
nothing of which can be pretended in this Caſe. 

| It was objected, That though a Judge do think in 
his Conſcience a perſon Guilty, or not Guilty, vet 
he ought not to make uſe of that private Knowledge. 
And a Caſe was quoted out of 7. 4. for that purpoſe, 
That a Man was convicted beiore a Judge, and con- 
demned by him fer a Crime, ot which the Judge 
knew him innocent. And from thence inferred , 
that we, as Judges, could not do Sir Fehr Fenwick 
Right, ſince, as Judges, we could not make ule of our 
private Knowledge. Burt I think the Aurhority of 
that Judge ought not to weigh with us, for ] think 
that Judge might have behaved himſelf bztter than 
he did, and ſure TI am, now he would have bcen 
blamed. TI do not fay, that a Judge, in his own pri- 
vate Opinion, ought to Judge, he ought not ; but it 
a Judge upon the Bench knows any ching whereby 
the Friſoner might be acquitted, or convicted ({ not 
enerally khown ) then, I ſay, he oughr to go iron 
the Bench to the Bar, and give Evidence of his Know- 
ledge to the Jury, if there were enough in Commil- 
fon upon the Bench to maintain the Preſence ot the 
Court, as there generally is. And ſo the Judze 
In Heyry the Fourth's time ought to have done, and 
not to have ſuffered the Perſon to be convitted, and 
then get a Pardon for him : For a Pardon will not 
always do the buſineſs; for there may bz a Forteizure, 
that the King*s Pardon doth not reiiore. But thongn 
We a@ as Judges here, we dow att only as Judges , 
I thought we were as well Tryers, or a Jury to pat, 
on this Fact, as well as Judges : And it is the Duty of 
erery Jury-man to give a Verdict on the Mutter cry2d, 


according to his own Knowledge of the fame, 1: i 
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Court : They are to Judge upon a Fatt found by a 
Jury, but we a& both the Part of a Jury in Trying, 
and alſo of Judges, in Judging what Crime the Fa& 
amounts to. So that if a Jury-man may make uſe of 
his Private Knowledge to acquit a Priſoner, as I think 
no body doubts but it is his Duty to do, - then every 
Gentleman in this Houſe may make uſe of his Private 
Knowledge to Acquit the Priſoner, or Convict him. 
And ſo much for the Method of proceeding by Bill 
of Attainder. 

The laſt thing to be conſidered is the Evidence, 
and in that Matter theſe two things are to be chiefly 
conſidered; Whether what Goodman {wore againſt 
Sir John Fenwick ( Goodman not being now here) is 
Evidence againſt Sir obs Fenwick, And if it be not, 
whether Sir fobn Fenwick may be juſtly Attainted by 
this Pill upon the Evidence of one fingle Witnels 
only : 

It is agreed of all Hands, That at the Common- 
Law, in all Capital Crimes, as well Treaſon as any 
other, this of Goodman's had been good Evidence; 
and likewiſe that a Man might have been convicted 
upon the Evidence of one ſingle Witneſs. Ir is agreed 
on all hands, that in all other Capital Crimes (hut 
Treaſon) at this day, this of Goodmar's 13 good 
Evidence; and one lingle Witneſs, if credited by 
Twelve Jury-men, is ſufficient ; and an Hundred Wit- 
neſſes, if not fo credited, is not ſufficient to Conviat 
a Perſon of a Capital Crime. And it is agreed ol 
all hands, "That fince the Statutes quoted of Ed. 6. 
this Evidence of Goodmar's, nor one ſingle Witneſs, 
is not ſufficient to Convid a Man for Treaſon in the 
Court of King*:-Bench, nor in any other inferiour 
Court of Juſtice. The ſingle Queſtion therefore 55, 
Whether thoſe Statutes, -or the Jate A&t fer Tryal of 
Trea ſons, ever were deſigned to bind, or do any hy 
bind or influence the Proceedings in Parliament 10r 
Treafon by Bill of Attainder, or whether thoſe Rules 


the Parliament gives the Courts below to proceed bY 
ougit 


( 211 ) 


ought in Juſtice to be the Rules you ought to proceed 
by in this or the like matters. 

[ believe that no Perſon that reads the Statutes, can 
pretend to think that they had any reſpect to proceed- 
ings in Parliament. For, to give but one Reaſon for 
a great many : Thoſe three Statutes that require rwo 


| Witneſſes to Convict a Perfon of Treaſon, except in 
| one Caſe, which is, where the Perſon Arraigned con- 


fefſes himſelf Guiley ; in that Caſe the Statute doth 


not require two, nor any Witneſs. Now, every Man 
| knows that the word Arraigned is proper for the Court 
of King*s-Bench, and other inferiour Courts, and per- 


haps for the Parliament where Proceeding is by Im- 
peachment, but never when the proceeding 1s by Bill 
Nay, the Party accuſed was heretofore rarely brought 
into Parliament when the proceeding was by this way, 
and not unleſs he himſelf deſired it. And as for the 
Earl of Strrafford, though he was preſent when he was 
proſecuted by Impeachment, yert after the Bill of At- 
tainder voted againſt him, he was never heard in Per- 
ſon, nor by Counſel againſt it. The Expreffions 
therefore of thoſe Statures no way ſuiting this Caſe, 
it can never be thought that thoſe Law-makers in- 


| I tended by thoſe Statutes to bind proceedings in Par- 


lament in the like Caſes to this, and the rather, be- 
cauſe they could not but know. that if they had defign- 
ed it, they could not have done it, becauſe ſubſequent 
Parliaments, or the ſame Parliament in another Sef- 
lon, might have Repealed their Ads two ways, ei- 
ther by expreſs words, or might Repeal them by Im- 
plication, without mentioning the Adts in a particu- 
lar Caſe ; for if the matter of a ſubſequent Statute in 
a particular Caſe is conttariant to the Matter of a 
former General Statute, it is an Appeal of the formec 
General Statute, pro tanto. | —_ 

And as for the laſt Matter, how far it is fit for us 
to Judge by thoſe Rules we give to Inferiour Courts 
d Judicature, I believe there is no Perſon but in the 
"dinary acts of his Life doth every day determine it ; 
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for he gives thoſe Rules to his Servants to aCt by, as he 
doth not always Govern himſelf by in particular caſes, 
as having a better Opinion of his own Underſtanding, 
Integrity, and fuch-like Qualifications, than he hath 
of thoſe Perſons to whom he preſcribes Rules to walk 
by. And it is plain by the Claufe of the Statute of 
FE. 2. before-mentioned, that Parliaments were not 
intended to be bound by thoſe Rules they preſcribed 
to Inferiour Courts of Juſtice, when they expreſly 
forbid the Inferiour Courts to Condemn any Perſon 
as a Traitor, for any other Crime than what is de- 
clared in that Statute ; and yet in the ſame breath, as 
as it were, declare, That-the Pariiament ſhall in fu- 
ture Ages condemn Perſons as Traitors for other 
Crimes than what is in that Statute expreſt. The whole 
matter therefore, as to this laſt point, ſeems to be, 
Whether we do believe Sir Fohn Fenwick Guilty of 
what he is accuſed ;' and if we do, it is not material 
whether ſach our belief is founded upon the Evidence 
but of one, or of more Witneſſes : Or upon the Evi- 
dence of a Depoſition, or of a Witneſs, viva wore, 
in Court. To believe, or not to believe is in no 
man's power ; he may indeed diſguiſe his Thoughts 
to another, by ſaying, he doth, when as in truth he 
doth not believe, &> e contra, but he cannot deceive 
himſelf, and not believe a thing to be true, becauſe 
he wiſhes it was not true. 

. Upon the whole matter therefore, I think it any 
Gentleman doubts whether Sir Fon Fenwick is Guilty 
of the Crime of which he is accuied, or doubts whe 
ther that Crime be High Treaſon, or whether he bz 
Legally Proſecuted, that Gentleman in Conſcience 

nght to be againſt this Bill. Bur if any Gentieman 
35 fully ſatisfied that Sir Fobn Fenwick is Guilty of what 
he is accuſed, and that his Crime is High Treaſon, and 
that he is Legally Proſecuted, I think thac Gentlematy 
in Duty co his Country, ought to be for this Bill. 1 
think he is Guilty, and that his Crime is High Treaſon, 
and he is Legally proſecuted, and therefore I am for 
Cominitting the Bill, Ar. I zrcourt. 
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Mr. Harcour;, T can readily agree with the Gentle- 
man that ſpoke laſt, that High Treaſon is the greateſt 
Crime in the Law ; and further, That the Matter of 
the Inditment that is mentioned in the recital of the 
Act, is undoubredly High Treaſon; and 1 am fure 
he will agree with me in one thing alſo, That the 
greater the Crime is that any Perton is accuſed of , 
the clearer the Proof ought to be, by which he is 
convicted. 

Some Gentlemen have begun their Diſcourſe in 
Relation to our Power, but ſure 'tis no Argument be- 
cauſe I can do a thing, therefore I will do ic, becauſe 
we have Power to Repeal Magna Charta, and all other 
ſubſequent I aws which have been made in Favoar of 
Lite, and Liberty, ard Property, by the ſame Con- 
ſequence we ought to do it: A better Reaſon muſt 
be given me, before ] conſent to this Bill. 

Then for the Precedents, ?ts faid, I here have 
been many, and many have been mentioned ; and it 
I chought it worth white, I could mention many more 
you have not heard of : As for Precedents in general, 
they. are fo far only imitable as they are grounded 
upon true Reaſon, and agreeable to Juitice 5; bur I 
don't remember any one Precedent of this Nature, of 
a Perſon in Cuſtody, forth-coming, to be Trycd, yer 
Attainted without a T'ryal ac Law, bur what has becn 
Univerſally branded; and they all ſeem to be Re- 
proaches even to tholc HI Reigns in which they were 


uſually made ; and rather to be marked out a3 Rocks 


tor us to avoid, than Patterns for our Tmitaticn. 

Before I particularly mention the Facts how they 
fand before you, I would beg leave to obferve-fome- 
what upon the general Vechod of your P:oc-cd:r:gs, 
and tell you what ſtaggers me 1 1t. 

[ have often heard tis calied a Tryal, and that 
re the Judges. The Gentleman that tpake Jaft gave 
B another Title, and told us we were the jury alto. 
[ know no Tryal tor Treafon, but what is confirmed 
} Magna Charta, per fudicinum Parium, by a jury , 
Fw p | 
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which is every Engliſhman's Birth-Right, and is al- 
- ways eſteemed one of our Darling Priviledges, or 
ow L:gem Terre, which includes Impeachments in 
Parliament z butif it be a Tryal, ?cis a pretty ſtrange 
one, where the Perſon that ſtands upon bis Tryal, 


hath a Chance to be hanged, but none to be ſaved. I | 
can't tell under what Charadter to conſider our elves, 
whether we are Judges or Jury-Men? I never heard | 
of a Judge, I amfſure not of a Jury-Man before, but F 
he was always upon his Oath ; I never heard yetof | 
a Judge, but had Power to examin Witneſſes upon | 


Oath, ro come to a clear Sight and Knowledpe of 


the Fact , I never heard of a Judge, but if a Pris | 


ner came betore him, the Priſoner was always told, 
he ſtood upon his Deliverance, and he had not only a 
Power to condemn the Guilty, but to fave the Inno- 
cent. Lave we this Power? Suppoſe upon ſuch a 
Tryal as this Gif it muſt be called ſo) it may ſo happen, 
thar a Perſon that comes before us, ſhould be the ln- 
nocenteſt Man in the World ; What Judgment is it 
thar we can give, for ſo much as ſuch a Perſon hath 
made his Innocency fully appear ? Is the Speaker by 
his Warrant to ſend him back again to Newgate! 
You can't diſpoſe of him otherwiſe, though you were 
fatisfied of his Innocency : But in ſach a Caſe, the 


Party muſt undergo a double Tryal, which is contrs | 


ray to all Rules T have heard of, It I am a Judge in 
this Caſe, I begleave to tell you for my own Juſtihca- 
tion on'y, what a Definition I have met with of 4 
Judge's Diſcretion 3 My Lord Chiet Juſtice Coke fays, 
'Tis Diſeernere per Legem 3 and by that Diſcretion | 
beg leave to conſider this Caſe, if Judges make the 
1.aw their Rule, they can never Err ; bur if theuncer- 
cain arbitrary Dicates of their own Fancies, which 
my 1 ord Coke calls the crooked Cord of Diſcretion, 
be the Rule they go by, endleſs Errors muſt be the 
Effet of ſuch Judgments. TO - 
Asto this particular Caſe, Idid expe from the Gen- 
czeman that ſpoke laſt, that he would have told oe 
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there was a plain Evidence why you ſhould goon to 
the paſling of this Bill ; bur inſtead of that, IT am ſur- 
prized to heara thing mentioned, that in Parliamen- 
tary Proceedings, a Man may be hanged by one Wit- 
neſs, certainly that is not to betaken tor granted. 

As to this particular Caſe, I wouid take Capt. Por- 
ter as upon his Oath for Suppoſition : You have 
one Witneſs againſt Sir Fob» Fenwick of High Treaſon, 


and with your leave, defire to Examine what you 


have more in this Caſe. 

Yeſterday you Voted a Paper to be read, Goodmar's 
Narrative, or Examination ; *tis a different Caſe now. 
Now you have ic before you to Determin2 upon. 
Yeſterday the Queſtion was on!y ior licaring : Lee 
Gentlemen now conſider how far they ought to believe 
it, and the other Evidence we hear. And firſt, there 
is ſome Evidence that Clancy tampered with Porter, 
and gave him a Summ of 30s /. and fo they would 
infer, becauſe Porter was tampered with to be gone, 
therefore Gocd man was. It was told us further (and 
I defire I may be informed if I am miſtaken) That 
Clancy ſaid he came from Sir John Fenwick, and atter- 
wards my Lady Mary Fenwick ſaid ſhe would make 
good what Clancy had ſaid; and from thele Argu- 
ments they preſume that Sir Fohn Fenwick knew of 
it, Give me leave to tell you a Rulel never heard 
contradicted, "1 hat Preſumption 1s to be made in fa- 
vour of Life, but to preſume a Man Guilty becauſe 
Porter was tampered with by another, becauſe he laid 
it was by Sir Fohn Femwick's Order ; thall we preſume 
Sir Fobn Fenwick did it ? Is Hearfay to be Evidence, 


orisa Man to be had to the Gallows upon Preiumprti- 


on? How often, and with how much Reaſon have 
we heard Exclamations againſt Judgments, upon 
Preſumptions, Inuendves, Conttruftive, Accumulacive | 
Treaſon ? ec. 

Gentlemen, there is ſome further Evidence ; and 
that is, of what was Sworn at Cook's Tryal, and ſome 
Gentlemen thought fit to _ the Record ea), and 
| * = 
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an Examination of what was Sworn there. I can ne. 
ver goo far as to think it Reaſonable, That what Evie 
dence hath been given in one Caſe ſhould affet ano- 
tier Man ; bur all this is to be Anſwered, by calling 
it Parliamentary Proceedingi. No doubt 'tis no Evi- 
dence in the: Courts below, but they are mentioned 
with ſome kind. of Diſdain, ' as very inconſiderable, 
In this Caſe, I beg leave to fay this in their Vindicati- 
on, That whatever the Rules of Wejiminſter Hall are, 
tis not therefore Reaſon becauſe *tis a Rule, but be- 
cauſe *tis Reaſon, and Reaſon approved of by long Ex- 
perience, therefore ?tis a Rule, and if 'they make their 
Rules for tat Cauſe, I hope this is a Cauſe'why we 
ſhould imitate them : But I would not have thoſe Rules 
thought Matcers of Form, but Subſtance, or more 
p:operly partof the Law it ſelf. 

Upoi the whole Matter, if no Gentleman will 
five us a Reaſon why this 1s Evidence, but it muſt be 
taken for granted, here is but one Witneſs, and that not 
upo:1 Oath; andif weare to come to: our Parliamen- 
tary Dilcretion to ſupply that Defe&, the Want of the 
other, *tis a Diſcretion TI will diſclaim all the Days of 
my Life. And I hope you will reject the Bill. | 

Lord Cutts.  [f, ir, the Gentleman that ſpake Jaſt 
had been fpeak'- 5 1n Weſtminſter Hall, IT ſhould think 
that he ha” [wed a great deal bf Reaſon, and ſpoke 
viith © .- -at deal of Judgment :. But ſince I think you 
are h::2, upon a quite different Foot, I ſhall nor fol. 
low him {becauſe I will not unneceſlarily detain you) 
to aniwer every particular. | | 

"Iremember when the Counſel for the Priſoner firll 
ipake, they took Nocwce to you, That Precedents 
were Procreative, and one begat another, and are apt 
to Multiply 5 therefore, 1 do think, 'tis of the higheſt 
moment to you, what Precedent you maketo Night: 
And it any Gentlzman can be ſatisfied, That the Pre- 
cedent of-not. pafling this Bill will not :be of worſe 
Conſequence than the Precedent. of pafling it, I ſhall 
humbly fibmit. I do think, Sir, the Matter before 
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you is really of the higheſt Importance; and I muſt 


confeſs, ?tis with a great deal of Satisfation to my 
ſelf, that I do ſee Gentlemen ſeem to apply themſelves 


with a great deal of Seriouſneſs to this Debate. Sir, I 


ſhall not pretend to make a particular Anſwer to what 
the Counſel for the the Priſoner did ſay, as to the Pre- 
cedents of Adts of Parliament; I think this Anſwer is 
ſufficient at preſent for that, That if we have no Pre- 
cedent, we are under a Neceflity of making one. Tt 
3s told us, That of all the Precedents none will juſtifie 
us in this Proceeding ; but at the ſame Time it muſt be 
conſidered, That we are in a Caſe, the like to which ne- 
ver yet hapned in England. 
'. The firſt Thing I ſhall apply my felf to, is the Ju- 
riſdidtion of Parliaments ; and truly, I think, ic will 
be very neceſfary to ſay a little upon that. TI have 
heard none call their Power in Queſtion, the Thing 
ſpeaks it ſelf; *cis the Legiſlative Power, and the Ery= 
mology of the Word tells you what it is; "Lis a Pow- 
erthat can make Laws, and aboliſh them ; a Power 
that is ſuperior to all other Powers whatſoever, and 
we are part of that Legiſlative Power, and therefore 
ſhall ſay no more to that, it being a matter agreed, 
That we have a Power to proceed in this Mater. 
Now I will take leave to obſerve ſomething as to the 
particular Caſe before you. | 

Though a Gentleman that ſpake ſome time ſince, 
did ſpeak to you of the nature of the Crime; yer, 
with Submiſſion, I think there remains ſomething to 
be added to what he ſaid. The Confpiracy of which 
vir Fobn Fenwick to me appears Guilty, is not only 
againſt the Life of the King, not oiy to depole the 
King, not only a Conſpiracy to raiſe Rebellion ; but 
atthe ame time to contrive an Invaſion irom France, 
and bring in a Foreign Power. I know not what ber- 


_ ter Expreffion to tell my Thoughts in, than by uſing 
a Term which Phyſicians uſe in ſome deſperate Caſes ; 


they tell you, There is a Complication of Diſtem- 
pers, and I think this is a Complication or: Treaions : 
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This is the higheſt Crime, and it is attended with all 
the aggravating Circumſtances this Crime can admit . 
of. Now in giving our Opinion, and paſting our 
Judgment upon this Matter, I think there are two 
Conſiderations ought to Guide us; there is a Conſide- 
ration we owe to the Priſoner that is brought before 
us, and another Conſideration which we owe to the 
common Security. As to the firſt of theſe, it being 
2 Matter of Blood, wherein the Life of an Engliſh- 
man, the Life of a Gentleman of his Quality and Fi- 
gure 15 at Stake, we ought to proceed with all the 
calmneſs that is poſlible ; and I do agree, if there 
was nothing but Preſumption, that ought to be in Fa- 
vourof Life. But pray let us conſider how this mat- 
ter ſtands : Let me deſire thoſe Gentlemen that are of 
Opinion we oughtto have ſo much Tenderneſs for the 
Priſoner, to lay before them another Scene, and ſort 
of Conſideration. At the ſame time, I do conſider 
the Hardſhip (if I may uſe that Expreſſion) of pal- 
ſing this Sentence, I do conſider what a Condition 
we had beenin, if the Contrivance that was laid had 
taken effect ; that is the weightieſt Part of the Mat- 
ter before you ; And though it was diſappointed then, 
I know not how far off *tis at preſent ; this ought 
really to weigh with you. And I hope I may take 
leave upon this Occation:o obſerve to you, what one 
of the wiſeſt and beſt of the Romans faid upon an 
Occaſion of this Nature; he tells you, That a Man 
that would conſider his Duty aright, muſt conſider the 
Matter in all its Parts and Circumſtances; and when 
that is done, muſt a&t adequate, as well to the Com- 
munity, as to himſelf and his Neighbour. I would - 
apply that to the preſent Cafe ; and would deſire thoſe 
Gentlemen that expreſs ſo much Tenderneſs in this 
> a co have ſome for the Government, and them- , 
elves. 

It istold you, That the Priſoner before you does 
not ſtand convicted of any Crime: It was told you 
at the Bar, That the moſt we ought to pretend to, 15 
no 
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no further than to leave him in the Condition we 
found him: I think, with Submiſſion, the Prifoner 
ſtands convicted of High Treaſon, with the higheft 
Conviction upon Earth, and that is, the general Con- 
ſent of all Mankind ; for I will be bold to fay, I do 
verily believe, that there is not one Gentleman with- 
in theſe Walls, nor that walks the Streets, not a living 
Soul, that doubts of his Crime. But, Sir, I would 


* put this Matter yet further ; I am not only ſatisfied 


in my own Conſcience and Reaſon, of the Juſtice 
of your Proceedings, which ought indeed to be the 
Foundation of every Man's Opinion : But I am fſa- 
tisfied, that in this Way, there is no Hardſhip im- 
poſed upon Sir John Fenwick, if he will be his own 
Friend : For, upon what hath paſled in this Proceed- 
ing, before Things are brought to the laſt Extremity, 
if Sir Fohn Fenwick be his own Friend, if he be ſo 
much a Penitent and Friend to the Government, and 
to Poſterity, to tell Truth, and leave off his Diſlem- 


| bling, and be plain, I doubt not bur he will find Fa- 


vour. Now, Sir, I would beg leave only to Anſwer 
one or two Objefions ; for ſome Things that have 
been faid againſt the paſſing of this Bill, I do not 
think material. 

One ObjeRion that ſeems to me to carry the 
oreateſt appearance of Weight, was made by one of 
the Counſel for the Priſoner. He faid, it would look 
ſtrange in after Ages, that the ſame Parliament ſhould 
paſs the Bill for Regulating of Tryals in Treafon , 
and this Bill of Attainder. Sir, I defire you will pleaſe 
to obſerve how this Matter ſtands ; and in the firſt 
= as previous to that, I take leave to obſerve a 
ew things : *Tis a Propoſal generally agreed of, and 
not to be denied, That that which is deſigned for the 
Prefervation of any Creature, ought not to be made 
uſe of to its Deſtruction. Now this Treaſon Bill was 
deſigned for your Pretervation, to skreen you againſt 
the Danger of Arbitrary Power, and the Malice of 
Falſe Witneſtes; and this Bill of Attainder is brought 
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to skreen both you and the Government from your 
Enemies, both abroad and at home. And I think 
the Treaſon Bill is no Obje&tion upon theſe Conſide- 
rations : Beſides, the Treaſon Bill was only made to 
be a Rule to Inferiour Courts. The learned Gentle. 
man that ſpake laſt, told you, The Rules of We/tmin- 
fter-Hall were not Rules, becauſe they were obſerved 
there ; but becauſe they were grounded upon Reaſon. 
Why, Sir, in Anſwer to chat, I will only take leave 
to tell him, That that which is Reaſon in etminſter. 
Hall does not carry the ſame Weight here. I think 
that Matter was fo well explained by the Learned 
Gentleman at the Bar, that there needs nothing be 
added to ir. He told you very well, ?Tis one Thing 
whar I truſt to do by my Servant, and another Thing 
what I do by my ſelf. It is very obvious to any man's 
Underſtanding, if this Power wer? lodged in the 
Judges, what uſe they might make of this unlimitted 
Power ; but no Gentleman can miſtruſt any Thing 
that ſhall be done by this Houſe. 

Another Obje&ion that was made by the Counſe] 
for the Priſoner, was; ſays he, This is Evidence, oj 
It is no Evidence ; if it be Evidence, then, ſays he, 
Why do you not Try him at Law ? If it be no Evi- 
dence, Why do you admit here ? Now, Sir, with 
Submiſſion, this carries the Face and Form of an Ar- 
gument, but if you take it a-pieces, I think there is 
no convincing weight in it : For, Sir, the Reaſon why 
this Matter comes before you, is becauſe by the ab- 
ſence of one of the Witneſſes, according to the for- 
mal part of the Law, Sir fobn Fenwick will be ac- 
quitted ; but it is generally agreed, that the Conſe- 
quence of fo great'a Crime going unpuniſhed, may 
be dangerous to your Poſterity. This Bill of Attain- 
der is brought inco the Houſe, that you may ſupply 
that want of Form, you being convinced of che rea- 
lity of his Crime. ; | 

Another Objekion made by the Countle! at the 
Bar was, as to Capt. Porter, whom he refle&t-d upon : 
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Says he, Shall a Man that hath owned himſelf guilty 
of ſuch a Villany as the Murther of the King, 
of a ſudden, have ſuch Credit as to ſway with you ? 
I would take leave upon this Occaſion, to repeat 
to you whar my I.ord Chief Juſtice upon the Bench 
did obſerve at Charnocks Tryal, (this ſame thing was 
urged and preſſed home by Charnock,) and my Lord 
Chief Juſtice was pleaſed to take notice, That it con- 
ſiſted with the Wiſdom and Juſtice of all States and 
Governments, to allow of ſuch Evidence, becauſe 
without it they could never come to the Knowledge 
of any Treaſon or Conſpiracy : For he added, Who 
will you have an Atcount of theſe things from, but 
the Actors of them ? 

And therefore when they are penitent, and willing 
to attone for their Crime, by doing all the Service 
they can to the State, and Juſtice to Mankind, we 
ought not only to receive but encourage them. 

When the Danger the Government would be in, 
it you did not paſs this Bill, was urged; it was an- 
lwered, But what Danger will you and your Pofteri- 
ty run in Paſſing of it? I think that Matrer appears 
lo plain and clear before you, that when all the other 
parts of the Queſtion are paſſed over, I ſhould think 
it a Refle&ion upon the Houle to enter upon a parti- 
cular Anſwer to it : I have not faid what I have ſaid, 
that T think any part is deciſive, but to clear my felf 
to the World for the Opinion I am going to give, and 
perhaps what I have ſaid, may give occaſion to ſome 
others to ſay ſomething that may be much more to 
the purpoſe ; but for the Reaſons T have given, I am 
for the Bill. 

Mr. Slcane, Sir, I as little care for medling in Mat- 
ters of Blood, as any Man, and ſhould be glad to 
avoid giving my Opinion in this Caſe ; but 4 think 
'tis incumbent upon every Gentleman thac hath the 
Honour to fit here in Point of Truſt ; I think *tis his 
Duty to them whom he repreſents, to the King and 
Kingdom in general, to givs kis Opinion when he is 
C'Car 
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clear and ſatisfied init 5 and if I was in the leaſt diſſa- 
tisfied, I ſhould venture the Diſpleaſure of the Houſz 
to be abſent ; but upon the whole Caſe, and the Proof 
| that hath been given, I am very clear that Sir os 

Fexwick is guilty of this Treaſon that he is accuſed of; 
and that it is Treaſon without any ſtrain, and well 
warranted by Precedents. 

I would firſt take notice of what is ſaid to your Ju- 
riſdiction in general; I remember it was faid this was 
an Incroachment upon Magna Charta ; for by that, 


no Perſon is to be Tryed for his Life, but by the Judg- | 


ment of his Peers. Thoſe Gentlemen that have 
made that Obje&ion, have entirely forgot the other 
part, which 1s the next Sentence 3 Nec ſuper eu ibi- 
anus, nec pro eo mittems, nf per, legale qudicium Pas 
rium ſuorem wel per legem terre, What do they make 
that to be 2 *Tis true, in the ordinary courſe of Ju- 
ſtice Perſons muſt be Tryed ; a Commoner by a 
Commoner, and a Peer by a Peer ; but there are ſe- 
veral forts of Tryals and Laws in the Land : And 
when you come to conſider what is meant by per le- 
gem terre, you have the communis Lex terre; you have 
the Statute Law, and Lex loci, the Laws of particu- 
lar Mannors; and there are ſeveral forts of Tryals 
beſides that by Jury. There are Tryals by Battle : 
The Defendant in caſe of Appeal may Try it by Pat- 
tle, and he that is killed loſes the Judgment, Then 
there is a Law above all theſe Laws, and that is the 
Law of Parliament, which my Lord Coke calls, Lex 
Parliuamenti & Lex Parljamentaria ; in another place 
which he ſays, i, ab omnibus inquirenda, but 4 paucis 
ta ; and ?tis not fit it ſhould be known how tar they 
can £0, (and fo *'tis in Chancery,) and that of Parlia- 
ment is a Law unlimitted, and that is one of the 
T aws ſaved by Magna Charta, and is included in Legem 
tre : I ſay therefore, that without any Incroach- 
ment upon Magna Charta, or any Law whatſoever; 
you enter regularly upon this Tryal. 


I would 


AP 7 OO -_ = ow, mes 


—_— 
+ — 


(' 223 ) 

I would anſwer another thing that was ſaid againſt 
a Tryal in Parliament, and I muſt confeſs I did won- 
der to hear it from that honourable ancient Member, 
That if he was to be Tryed, he ſhould rather chooſe 
to be Tryed in Weſtminſter- Hall, Why, Sir, before 
I ſhould have given ſo ſudden a Judgment as that, I 
' would have conſidered what my Cafe was : If I had 
| had ſuch a Caſe as Count Conningſmark, a bad Cauſe 
and a great deal of Money, I would rather be Tryed 
| there ; or if I could be Tryed as Sir George Wakeman 
| was; but if I had a good Cauſe, and would uſe no 
Corruption, inſtead of Twelve Men that might be 
corrupted, I had rather be Tryed by 4 or 5<o Gen- 
| tlemen that are beyond it. You ſee how Tryals went 
below ; the Tryal of my Lady L:/te, that could nei- 
ther ſee nor hear, and there came a Perſon to her 
Houſe that was proved to be in Monmonth's Rebellion, 
and ſhe was burned for it. - 

Then as to the Caſe before yon, I would firſt of- 
kr my Reaſons why I believe this Gentleman to be 
Guilty. Here is Capt. Porter, he hath poſitively ſworn, 
| That he had another Meeting at Mrs. Mountjoys, and 
1 there they did conſult and agree to ſend Charneock over 
| to France, and Charnock was direfted to go with a 
1 Meſſage to invite a Foreign Power over here. Now 
the Queſtion is, Whether he is to be believed ? And 
1 1 would go upon the ſame Reaſons for believing a 
1 Witneſs, as they do in Weſtminſter -Hall; and will go 
J afar along with thoſe Gentlemen, as to the Credibi- 
lity of a Witneſs : Bur if he be to be credited in We/?- 
minſter- Hall, why is he not ſo here? And therefore, 
if they had brought any Teſtimony againſt his Cre- 
dit as made him guilty of Perjury, or Forgery, it 
had been an Objection againſt his Teſtimony ; but it 
was ſo far from that, thar they did not offer to prove 
one Word of that ; but what was ſaid, was ſaid from 
the Counſel, and thar is to go forno Evidence. The 
Counſel indeed did alledge againſt his Credit ſeveral 
things, but did not prove any ; and if they had, _ 
Won 
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would not have taken away his Teſtimony in We. 


minfter- Hall, That is, that he was concerned in the 
late intended Affaflination, and Treaſon. This was 
the ſame Objection that was made below ; and they 
brought Witneſſes to prove that and ſome other 
things, but they did not weigh any thing ; for if it 


ſhould be an Objection that he was in the Conſpiracy, þ 


then you can have no Evidence of any Villany, for 
chey will never truſt honeſt Men with it. Therefore 
T do take it, That Porter ſtands before you as a very 
Credible Good Witneſs, without any Imputation 
 wharſoever. Then Sir, ſay they, he is not upon his 
Oath; that is an Obje@ion to your Juriſdicion; 
and though they ſay they own your Juriſdiction, yet 


when they ſay fo, they ſpeak againſt your Juriſdiction; 


and by the ſame Reaſon you can go upon no Im- 
peachment whatſoever ; for you can in no Caſe give 
an Oath. Then Sir, they tell you, he is but one Wit 
neſs, and that *is in the Caſe of Treaſon, and there 
ought to be two Witneſſes, and therefore you have 
Juriſdiction to do any thing whatſoever ; yet you 
have no Juriſdiction to go upon this Cauſe. Now , 
Sir, becauſe this ſeems to be the moſt formidable Ob- 
jection that is inſiſted on againſt the Proceedings in 
this Caſe, I beg your leave that I may fully Anſwer 
It, 

And taking it to be true, that the Fa& is proved 
but by one Witneſs, I conceive we may proceed in 
this Cauſe, though they can't in Weſtminſter-Hall; 
and I do take it, that there is a great deal of diffe- 
rence between one and the other ; and I do not take 
your Proceedings upon this Bill, being there is but 
one Witneſs, to be any ſtrain, but what you may e&x- 
tend the Legiſlacive to, without going beyond what 
hath been done. TI therefore beg you to conlider 
what the Law Originally was as to Treaſon, and how It 
came to be altered. Before the Statute of 25 Ed. 3- it 
was uncertain what was ':reaſon, and what was not; 


then the Stature came and reduced it, that as to all 
Inferiour 
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Inferiour Courts, theſe are your Treaſons, and ne 
other ſhall be adjudged ſo; but the Parliament re- 
ſerved to themſelves a Power, that if any Caſe ſhould 
happen like them, they were to Determine it them- 
ſelves. So, Sir, that at that time, and after that time, 
one Witneſs was good in caſe of Treaſon; as now *tis 
at this day for Robbery, Felony, or any other Fact 
but Treaſon. And till 1 E4.6. one Witneſs was good 
in all 'Treaſons : Then comes two Statutes in Ed. 6. 
time, and the firſt takes notice, That ſince 25 Ed. 3, 


by ſeveral Statutes Treafons had been made which 


were unreaſonable, and therefore Repeals them, and 
makes ſeveral new Treaſons. Then comes a Proviſo 
at the end of it 5 Provided always, That no Perſon what 
ſoever, after the firſt of February then next coming, ſhall 
be Indicted, Arraigned, Condemned, or Convitted for any 
Offence of Treaſon, &C. unle/s the Offender be Accuſed by 
two Sufficient and Lawful Witneſſes , or ſhall willingly , 
without Violence confeſs the ſame. Now that Proviſo re- 
lates only to the Treaſons particularly mentioned in 
that Statute. Then comes the next Statute 5 Ed. 6. 
and purſues the ſame Words: But now this did not 
mean any Facts whatſoever that were left to the Judg- 
ment of the Parliament, becauſe thoſe Facts were not 
within their Cognizance. They are not Parliamen- 
tary Words, Tndiffed, Arraigned, Conviffed, but only 
ufed by the Courts below. So that Cafſcs in Parlia- 
ment are neither within the words or meaning of the 
Statute which requires two Witneſſes, Why, Sir, if 
it be fo, that one Witneſs is ſufficient, here you have 
not only one Credible Witneſs, but he is propt up 
extreamly well by Collateral Circumſtances z ani 

though I do not -allow that below they can proceed 
upon one Witneſs with Pregnant Circumſtances, yet 
tor the Reaſons given, conſidering how this Evidence 


'b propt up, I think it is ſufficient before you. For 


there was another Witneſs againſt him, and it hath 
been proved what that Witneſs could have ſaid if he 
Was here; and tis plain that Men have died upon 
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the ſame Teſtimony : I muſt confeſs, when I was 
for Reading of Goodman's Examination, &c. I was 
not for Reading them as-Concluſive Evidence, nor 
do T think them fo in any ſort, either the Conviction 
of Ccok, or Goodman's Examination before a Juſtice 


of Peace ; but it is a ſtronger Evidence in this Caſe 


than any other, becauſe the Witneſs is not dead, nor 
1 he withdrawn by the means of any body bur the 
Priſoner, or his Friends ; which, as I take it, appears 
upon the Evidence ; and if fo, I think it comes to 
the Cale, That if any one gets my Deeds, it he will 
not produce them, they ſhall be preſumed to be what 
I fay they are: I muſt confeis, the Acting of his 
Wife or any Agent, might nor be Evidence, it it ap- 
peared they did it officiouſly without his Knowledge; 
but being Clancy ſaid he came from Sir Fobn Fenwuky 
and it was for Sir John Fenwick's Advantage, I will be- 
lieve it was by his Privity : And for my felt, I think it 


noltrain, if in this Caſe we take him to be a good Se- 


cond to Captain Porter, though it ought not to be ad:- 
mitted in We/tminier-FHill, 

Then *tis faid, That you have no Juri{diction to 
proceed by Attainder in this Cafe, where the Perſon 
does appear, and he is in the Hands of the Law, and 
ready to take his Tryal. I quoted you an Inſtance 
the other Day, 12 Car. 2. of the Regicides, where 
they Attainted Perſons that were dead, without Ex- 
amining one Witneſs, and I have viewed all the Books 
ſince, and there's nothing appears, bur the Bill Or- 
dered to ve broughe in, one Reading, and then ano- 
ther, and ſome Petitions for making of Savings: 
There is one Rank of People that were dead, a fecond 
Rank, which as you were told from the Bar, were 
che King's Judges; ſome of which, it is crue, were 
Tryed by the Law, but how ? Nor by the Lie 
&ion of the Parliament; ic was before they came 10- 
to the Hands of the Parliament, and the Pariiament 
takes notice that they had been Tryed, *t he! & was 
another fort that was never Tryed, bur abſented. and 
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though they might have come into the Hands of the 
Law, and been Out-lawed ; the Parliament took 
Cognizance of them, and Arcainted them of Trea- 
ſon. Sir, I do take notice, that there was a fourth 
fort of People Attainted at that time ; (for if we 
were confined to the Rules of MWeſtrminfer- Hall, no 
doubt we could not give a lefler Judgment than that 
for Treaſon.) There was the Lord Mounſcn, Sir 
Tohn Danvers, and others, and the Statute recites 
that they were concerned in the Murther of the King, 
yet in regard ſo many had actually ſuffered, they did 
not give them the Judgment of Treaſon, but to tor- 
feit their Eſtates, &c. 

This is to ſhew you the Juriſdiction the Parliament 
have over Offences, and how they can alleviate the 
Puniſhment according to the Circumſtances as they 
appear before them ; therefore I think this is a plain 
Proof that we have a Juriſdiction to go on with the 
Bill, and at the ſame time, I fay this, I would pur it 
out of the Caſe, whether the Priſoner be a little 
Man or a great Man, that is not in Judgment before 
ls; and 1 would pur it out of the Caſe, what a good 
thing his Diſcovery would be ; I do nor think that a 
good Argument, neither do I think it any Argu- 
ment if this Man eſcape, what Danger we ſhall be 
in? But I do give my Judgment from the Argu- 
ment of his Guilt, and our Juriſdiction. 

Mr. Pelham. Sir, the Learned Gentleman that 
ſpake laſt, ſeemed fo very clear in his Opinion when 
te began to ſpeak, that | was in hopes he would have 
ziven me and every body ſatisfaction in this great 
Point, eſpecially when he began with 1M:gnz Charta, 
which ſays, that every Man ſhall be "Fryed by kis 
Peers, or by che Law of the Land ; I Go take 1t to 
be part of the Law of the Land, That no Man 
ould be condemned for Treaſon without two Wit- 
neſſes; but after thar he did lay his Finger upon the 
ore, he rold you the great Obje&tion was, That che 
Courts of Weſtrinfter- Hall are to governed and tie] 
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down, that they can't paſs any Sentence for Treaſon, 
but upon two Witneſſes; and he told you, we ought 
not to be tied ſo 5 indeed he did ſay we were not 
tied ſo: But I own to you, he did not give me any 
ſatisfactory Reaſon why we ſhould not be tied fo, 
Tis ſaid, we are not tied, and tis impoffible we | 
ſhould, for no A can tie the Legiſlative Power; | 
and ſeveral Gentlemen have ſaid, That though there 
are ſeveral Statutes that declare there ſhall be two | 
Witneſſes in caſes of Treaſon, yet they do ſay, That | 
in caſe of Attainder by Parliament, one Witneſs may | 
be ſufficient. Why may it not be thought tha: theſe | 
Acts extend to the Legiſlature, as well as the Statute | 
of Ew. 3. by which it is prefumed, that the Parlia- 
ment may proceed upon one Witneſs ? And Il take 
it, that there being no ſuch hint, *tis a Preſumption 
that the Lex terre docs crave an Obſervation of it by 
the Legiſlative Power. | 
I did preſume Yeſterday to tell you, That Mr. 4}. | 
gernoon Sidney did ſtand upon it as his Natural Right, | 
that they could not proceed againſt him, there being | 
but one Witneſs ; I did not bring his Caſe as Paral- | 
I&] to this, or think that his Authority thould influence | 
you ; but he was a Man that had that Love to Liber- | 
ty, and the Good of his Country, that he would not | 
have faid fo, even to fave his Life, if he had thought | 
it inconſiſtent with either of them : But TI have look- 
ed upon his Trial ſince, and there he does declare, 
That the being Condemned by two Witneſles, is the 
Law of God and the Law of Man, the juſt Lav 
that is obſerved by all Men, and in all Places. 'Ts 
certain he reached even by theſe Words the Power 0 
Parliament ; when I do ſay Power, I do not mean, 
but chat when ſuch a Law is paſted, a!l are bound by 
it ; but in ſome ſenſe we may ſay you cannor do whit 
is not juſt for you to do : You can do but what 1 
juſt and ſuitable to the Truſt repoſed in you. 
The Gentleman fays, he thinks it a ftrange Opr 
nton of him thar ſaid he had rather be Try*d 4 l 
uſys 


| 
| 
: 
( 
[ 
l 
t 


hn. 


( 229 ) = 


| Jury, than the Houſe of Commons ; indeed it he 


could be ſure of ſuch a Houſe of Commons as this, 
he might retract what he had ſaid : Bur I have fzen 
that done in the Houſe of Commons, which hath not 
made me extreamly fond of that Tryal. I have fate 
here when ſix or ſeven Noblemen have been declared 
Enemies to the Kingdom without any Evidence act all, 
and the Reaſon was ſomewhat like what *tis now. 
The Pawer of Parliaments was brought in as an Ar- 
gument then, and it was ſaid, it was only in Order 
to an Impeachment, but no Impeachment followed, 
yet theſe Noblemen went with chat Brand in their 
Foreheads, and if any Diſturbance had been, they 

had been expoled to the Fury of the Peopie : And 

though we are ſure of this Houſe of Commons, and 

may be of all in this Reign, yet i know not how 

FaQs may ariſe, and whar Parliaments we may have, 

and upon that account I am very unwilling a Prece- 

dent ſhould be made, at leaſt contrary to che ulage in 

all manner of Courts whatioever. 

Sir Tho. Littleton. Sir, I ſhall not troubie you long 
in this Debate, that- hath taken up fo much of your 
time already, in the conſideration of fo:ine Marters 
we have been upon ; though 1 did think your time 
not very regularly ſpent, till thi; Occaſion offered it 
{elf : T hope therefore now it will cake up the leſs of 
your Time. I ſee the great Matter that was inſiſted 
on before, is inſiſted upon ſtill ; and TI do think we 
may ſay it among our ſelves, though we would not 
et the Counſel, that we are tied. up in this Caſe by 
the Rules of Weftminſfter- Hall. Bur I believe if that 
was the Caſe, and the Queſtion was no otherwile, 
than whether or no we are tied up by the Rules of 
Weftminſter-Hall,it would receive a Determination that 
we are not bound up to thoſe Rules. 

Bnt I will take leave to tell you what think is pro- 
per for us to ground our Judgment on. I think the 
great Reaſon, even of thoſe that are againit the Pre- 
cedent, why they did admx Sir 7ohn Fenwick to have 
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Counſel, and to examine Witneſſes, if he had any, 
and to croſs examine the Witneſſes, and why the 
were willing to hear Evidence on both fides, in the 
Nature of a Tryal, the great Reaſon was, becauſe 
that in a Caſe of thi: great Conſequence, they would 
have the beſt Information they could obtain. Why 
did they detire ro be informed, but that afterwards 
they would lay their Hands upon their Hearts, and 
give their Judgment upon their private Opinion, Whe- 
ther he was Guilty or no? l hey fay, We are not to 
give our Judgment upon our private Opinion, I al- 
ways will. (Ir was not Jong ago we were not to 
have our Religion upon our private Opinion neither.) 
And when I am fatisfed in that, I will rely upon it: 
Whether this be ftritly Legal Evidence, I do not lay 
fo much wejght upon it, as whether it hath ſatisfied 
my Conſcience ; and I believe there is not a Manin 
this Houſe but is ſo,” ( upon what he hath heard) and 
doth believe that Sir John Fenwick is Guilty ; and if 
we believe he is Guilty, I would be glad to know 
by what Rules in the World any Man can give his 
Vote againſt this Bill, being of that Belief. And I 
tell you, why I think every Man believes fo; becauſe 
every Man in the Kingdom that hath not heard fo 
much as we have here, does believe him to be fo, and 
I cat think that their Repreſentatives only ſhould be 
of another Opinion. 

What Evidence have you had ? You have had Cap- 
tain Pcrier's Eyidence, and that would be good. even 
in the Infe:1our Courts ; and beſides that, you have the 
Evidence of what Goodman did {wear before the Grand- 
Jury. You have heard what he did ſwear, and the 
Grand-Jury did believe him. You have heard like- 
wife what he did {wear in another Cauſe to the Petit- 
Jury, and they believed him, and convicted the Per- 
fon npon ict. And though this be not Legal Proof, 
ſtrict:y ſpeaking, will any Body ſay that T have Rea- 
fon to disbelieve this Man, and think he hath ſworn 


falſe? 
| Ay, 
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Ay, but here is but one Witneſs, Gentlzmer: tell 
FOu. "I will put you a Caſe where ] believe this Houſe 
would Attaint a Man withour any Witneſs Snppoſe 
two Perfons had feen Sir 7obn Fenwick kill the King, 
(I believe we ſhould nor have pulied him in pieccs in 
a barbarous manner, but he w all tave hada T'ryal;) 
and ſuppoſe before his Tryal the Witnefles had been 
conveyed away, i! before that they had ſworn this 
to a Grand Jury, and they had to! und the Bill, 1 be- 
lieve this Houſe would have Attainted him for it. 

Sir, I do not think that we thould ſtand upon theſs 
little Niceties, nor be bound by the little tormai Pro- 
ceedings of other Courts, when the Government is 
at Stake. We are ſent hither to take care that the 
Publick Safety do not ſuffer any Miſchief from +1:2 
Enemies of it: We have had Plot upon Pot, and TI 
have heard ſo much ſaid on behalf of the LLancojhire 
Plot without Doors, that I wiſh we do not gct an il] 
Name upon our ſelves betore we have 0:6. * We 
have this Power to exert upon extraordinary Occa- 
ſions, and here is a Man that hath endeavoured to 
ſubvert the Government, and Well-being of them 
that ſent you hither. I hope you will nie it now 3 
and if they knew who were not of that Opinion, I 
believe thoſe that ſent tiem, would hardiy fed them 
any more. 

Mr. F. Howe. Sir, as to what is faid, Thar if it 
ere known how we gave ou r Op! nions, who are 
againſt this Bill, the Pcople would not chuſe us again. 
I am not afraid of that, [ have been ro\c i OKHeN , 
and yet I find the People 1 live amonett, ule ms ber- 
ter and better every day ; and | bl:eve, Sir, they 
will deſire to uſe me, when they will lay other Men 
aſide. I muſt in ſome meaſure fippore what Was. 
ſeemed to be reflected on, ſpoke by an Honourab'e 
Gentieman, in that he ſaid, he had rather be Fry ed 
by Twelve, than by Four Hundred. ] am of his 
Opinion, 'and this is my Reaſon for it; | have my 
Lawſul Ch: UCNgE in a i Iryal <, a jury, an ad 1; 1: chere 
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be any on the Pannel I have offended, I can except 
againſt them, but that cawt be done in any Cale here, 
if it might, T ſuppoſe Sir Foby Fenwick would deſire 
thoſe he has named in his Paper, might not be Judpes 
whether that Paper were true, and he to be Attainted 
for delivering it to the King. But Gentiemen pur 
the ſtreſs of their Argument upon that which no body 
denies, and prove it handſomly, and well they may; 
for it is ſelf-evident, the Power of Parliament they 
inſiſt on, and no body pretends but we have a Power 
to do what we pleaſe : But I muſt ſay of that Power, 
what Bra&: fays of the King's Power, Hoc tantum 
non pote#t facere, quod non pote#t juſte facere. And "tis 


a ſtrange Reaſon to urge, that we ſhould do a thing 


of this Nature, becauſe we have a Power to do it. 
It is ſaid, we are not tryed up to the Rules of Yef- 
minſter-Hall; we are not ſo: But I beg leave to tell 
them, that what is Reaſon and Juſtice in We/tminſter- 
Hall, is ſo every where : And I do take theſe parti- 
cular Points we ſpeak of, to be grounded upon Rea- 
ſon and Juſtice, and fo far we are as much obliged 
to purſue them as they in JY:/minfter- Hall. 

Two Witneſles are required in Caſes of High Trea- 
ſon, by our Law, that the People of England might 
have all poſſible means of defending their Lives a- 
gainſt unjuſt and malicious Proſecutions : And this 
was ever thought conformable to the Laws of God, 
and the Law of Reaſon. 

But truly, Sir, we are going a little further ; the 
Gentleman before told you, there was no need 
of two Witneſſes, one would ſerve ; but now 
we arc told, there needs never a one at all; for I do 
lay, if every Gentleman here 1s to be guided by his 
private Opinion, anJ not by Proof, we need not 
bave ſpent all this Time : I ſuppoſe every one of us 
did conceive in his private Opinion ſome Judgment 
of the Guilt of Sir Fob Fenwick, upon the firſt News 
of his being in the Proclamation, from the Character 


. of the Man, as well as other Circumſtances which 
at 
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| at that time might occur. Now, if there be no cer- 


tain Rule by which we are here obliged to guide our 
ſelves in Matters of this Nature, why might we not 
have given Judgment on him upon our private Opi- 
nions immediately 2 How does it become more Law- 
ful, or more Reaſonable by what we have heard at 
the Bar, if it be juſtifiable co Condemn, becauſe we 
barely think him Guilty, few of us have, I dare ſay, 
changed our 'Thoughts as to that part. But if, as I 
ſtedfaſtly believe, no Man ought to ſuffer, whoſe 
Guilt is not proved ( which word admits of no de- 
Zrees of Compariſon) I think that's no more per- 
formed by the Counſel at the Bar, than *twas by him 
that cirew the Proclamation, and as fit for us to de- 
termine, by the one as by the other. Burt *tis ſaid, 
the Bill of Treaſon was intended only to Limit Weſt- 
minſter- Hall, and that one may truſt ſuch Power with }. 
ones ſelf as may not be fit to be repoſed in a Servant. 
Truly if there were a neceflity, that either I, or my 
Servant, muſt commit a very great Injuſtice, I had 
much rather 'twere done by my Servant, than my 
felt; and I ſhould not think it an Advantage I ought 
to value, to be left at Liberty to commit a baſe or 
wicked Action, which my Servants were reſtrained 
from. We have indeed taken care, that the Subject 
may not be oppreſs'd by Arbitrary and Unjuſt Me- 
thods below, but if we give this Example, we do, I 
think, little leſs than introduce the fame into this 
Houſe, to be practiced here as often as Ill Miniſters, 
and Corrupt Members may hereafter think fit, to the 
utter Ruine of our Poſterity, who may thereby upon 
all Occaſions be deprived of the benefic of that Bill 
ol Treafons, or any other Law whatloever, even in 
that great Point, in which all Liberty and Property 
5 concluded, the Right to their Lives. It is therefore 
much better, that every hainous Fault or Miſtake, be 
committed in Weſtminſter-Hall many Years together, 
than once within theſe Walls. Judges can only break, 


or offend againſt the Law, but by ſo doing, —_ 
they 
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| they may injure many particular Men, do no more 
prejudice Original Right, than a private Man that 
Murders his Neighbour , and are equally liable to 
Puniſhment in their ſeveral Stations. But this Houſe 
hatch no Superiour Power, fo that what is here done 
in thi: Nature, becomes a Law ; wherefore a Parlia- 
ment only, as it hath been often obſerved, can make 
this Nation unhappy, Eecauſe a Parliament only can 
Eſtabliſh Arbitrary Power and Miſery by Law. 

As to the Evidence, Sir, ſince every body hath 
ſpoke to it, for my part, I muſt declare to you, That 
' the more [ have heard of this Tryal, the greater my 
Doubts have been concerning what theſe Witneſſes 
pretend to know of Sir obs Fenwick's Guilt. I have 
heard Captain Porter give his Evidence, but that is 
no ſufficient Proof to me. I] have heard what Evi- 
dence Goodman did give to the Grand-Jury : But 
whether they did ask fuch Queſtions, as I ſhould have 
done, or did confront him wich other Evidence, I 
can't tell. Therefore though the Grand-Jury was 
convinced by it, it is no Reaſon to convince us; be- 
caulc 'tis potfiþle we might not have been convinced 
by the fame Evidence. But to go further, there 1s 
very great Rexon to believe, that Goodman was not 
then at this | lace, and that not one word he ſays is 
true. | am credibly informed, that at Cooks Tryal, 
the:e were three potitive Witneſſes as could be, that 
he was not at the Place when he ſwore he was. And 
i obſerve a little failure in Capt. Porter's Evidence 1n 
that Point ; for 1 do not think it proved by Captain 
Porter, that Goodman was by when this Diſcourſe was; 
he fays. he ſpake of this Thing at Mrs. Mount joy's, and 
Lined there. | 

Memiers. No, no: It was at the King*s- Head. 

Mr. 7. Howe. Well, there was but one Place 


where it was. Now whether Captain Porter heard 


them talk ot 'it before Goodman came in, or whether 
Goodman was 'preſent at that Diſcourſe, he having 
been there but che latter partof. the 1 ime, (when it 


ſeems 
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ſeems to me they ſhould have given over the Talk of 
{ach Buſineſs, they having been ſo long together be- 
fore) is not very clearly made out. In the Caſe of 
my Lord Delamere, there wzs one poſitive Witneſs, 
and a Circumſtantial Evidence, and yer that was not 
thought a convincing Argument by the Lords to find 
him guilty, and I hope no Conſideration will oblige 
us to do that, which I am ſure we ſhould have blamed 
them for doing. | 

The Conſequence of this, Gentlemen ſay, they do 
not fear. I believe if Sir Fouhn Fenwick had been told 
when he was Major-General of King 7amess Army, 
that I ſhould come here to lit upon his Lite, he would 
have: laughed at it, and thought it as impothble az 
Men in great Poſts now may think che like Fate ever 
to befal them ; bur the contrary has happen'd, and [ 
have ſeen Parties perſecute one another with fuch 
Violence, that at one time or another every body 
hath been in Danger of a Proceeding of this ſort 
againſt them, which iurmounts all we can think of, 
extends beyond all Pardons, and will reach beyond 
the A&t of Indemnity, God knows who may be 
ſerved ſo, notwithſtanding all the Acts of Indemnity. 
vir, there is one thitig that is ſaid further, which the 
Gentleman at the Bar concluded with as a ſubſtantial 
Argument, That we do nat aim at Sir Fohn Fenmwick's 
Blood, (God forbid we ſhould) but at his Confeſlion : 
You here read the Bill once, and twice, will com- 
mit and paſs the Bill, (Sir Job; Fenwick not conteſting) 
and {till this is not to aim at his Blood; perhaps this 
Man knows no more of this Matter, yet 1s he as ic 
were racked even to Death from keading to Read- 
Ing, becauſe he does not confeſs, and at laſt he comes 
to be Hanged, Drawn, and Quartered, inſtead of 
High Treaſon, for not confeſling it: - - | 

This take to be the moſt dangerous part of all the 
Arguments that have been urged:; for this I mu/t teli 
You, That according to my private Qpinion, I de 
telieve that Sir Foby Fenwick does know of . mer 
*erjons 
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Perſons coticerned, (nor does he pretend he knows 
all that he ſays:) He tells you, He hath not been a 
Man that hath kept Company with Great Men. T 

have heard he hath generally converſed with, and re- 
lieved che poor Facob:ite Officers : There 1s Five Peo- 
ple, as I take it, he hath told you he did converſe 
with ; I would fain know in what Plot any Man con- 
verſes with above Five of the Plotters. There may 
be a Plot that may be moſt dangerous, and yet a Per- 
fon that knows of this Plot, may not know. above 
ewo or three others that are concerned in it, But the 
great Argument is, Take care of your Government. 
In the firſt place, they muſt ſuppoſe the Safety of the 
Government depends upon his Execution z Or why 
do they uſe it as an Argument 2 But how does it ap- 
pear the Government would be in danger by not 
Paſling this Bill? Do you want Examples of Pu- 
niſhment to deter Men ? No; you have had lawful 
Proof againſt Four or Five Perſons, and they have 
been executed. Here are Examples made, that no 
body for the future may preſume to conſpire toge- 
ther, and not to be executed ? What is the Reaſon 
of this Bill then 2 Why, there is a Plot going on. 
Sir Fohn Fenwick hath been impriſoned theſe Six 
Months and more, will you hang him becauſe there 
is a Plot now going on? What Conſequence is that, 
do you think, that he knows any thing of it ? It may 
have been ſtarted ſince 15 Confin:ment ; fo that to 
what is preſſed of his Confeflion, I know no one 
thing would be gained by it that could be uſeful to 
the Government. Will you then proceed to a Bill 
of Attainder, unleſs the Matter be of the greateſt 
Conſequence 2 The Prearnble of the Bill for Atcaint- 
ing the Duke of Monmouth, gave a ſubſtantial Reaſon | 
for it , That he was in Arms, and could not be 
brought to Juſtice. That implied, that if he could 
have been brought to Juſtices, they would not have 
attainted him. For my own part, could I approve 
this way of proceeding, which I take to be both un- 
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juſt and dangerous, my private Opinion ſhall never 
guide me in ſuch a caſe ; *tis not the ſame thing with 
that my worthy Countryman put in Matter of Re- 
ligion ; my private Opinion does not affe& other 
Perſons : If I miſtake in that, I only ſuffer, tho? it 
be ſome Juſtification, being the Rule appointed-by 
God for us to go by. But where private Opinion 
may be a Pretence to exerciſe private Malice, Re- 
venge, Avarice, and Ambition, to the deſtruction of 
others, ?tis no way fit Mankind ſhould be mutually 
ſubjected to the one, who are ſo much enclin'd to 
the other. Law has therefore been appointed for the 
Common Safety of all our Lives, Liberties, and E- 
ſtates, a certain Rule by which we ever thought we 
held 'em, and without which we ought not to loſe 
*em ; if that Rampart be torn down, and the Arbi- 
trary Power of Private Opinion eſtabliſhed in irs 
room, be that plac'd where it will, *tisa greater Blow 
to our Conſtitution than any we have hitherto been 
threatned with : It is not, 1 fear, in my power to re- 
{train it, but I think it yer better co ſuffer by ir than 
conſent to it. 

Mr. Norris. This is a very Solemn Debate, and *tis 
upon a very Solemn Occaſion. *Tis a Caſe of Blood; 
'tis a Caſe that in my Life-time, I thank God, I never 
had to do with yet; and in this Matter wherein I 
3m now to be a Judge, I will uſe as much Caution as 
any Gentleman within theſe Walls. | 

I am ſo conſcious of my own Inability in what T 
have to ſay, that I can't expe to Convince any 
body ; but what I ſay, is to diſcharge my own Duty, 
and fatisfie my Conſcience in thar. 

I doubt not, but every Gentleman conſiders the 
Station that he is in, and the Truſt repoſed in him by 
thoſe that ſent him hither : We are entruſted with 
the Lives, Liberties, and Properties of every Man in 
England; and we are anſ{werable for them co thoſe 
that ſent us hither, .to our Poſterny, and to our 
{clyes. | 

In 
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In this Matter, many things of great Weight and 
Importance are before you; here is the Life of a 
Man, the Preſervation of the King and Government, 
and the Power of Parliament to be conſidered. Sir, 
as I ſhall be Cautious of taking away the Life of a 
Man, 1o I 'þall be Careful of the Preſervation of the 
King and Government, and the Power-of Parlia- 
ments; and though I do not think it requiſite, nor 
never will give my Conſent to Support the Govern- 
ment, or Honour of this Houſe, at the Expence of 
Innocent Blood ; fo I ſhall not be afraid of giving 
my Opinion in this Matter to bring a Criminal to 
Puniſhment, who, beſides the Treaſon he hath com- 
mitted, hath Crimes of a Nature almoſt equal to 
Treaſon ; and for which, becauſe he hath evaded the 
Cognizance of Weſtminſter-Hall, he is now brought 
before you ; and there are ſeveral Inſtances, where 
this Houſe hath taken notice of Offences of a leſs 
Nature, and for a leſs Reaſon than this is that is now 
brought before you. 
To Quote Precedents, is a little dry Subject ; but 
however, I will Inſtance in one, that (T think) does 
Aſlert the Power of Parliaments in this Caſe, which 
has not been mentioned yet ; and that was (as I re- 
member) in the 3 Rich. 2. of an Agent that came 
from Genoaa, who was ( by a misfortune) killed upon 
a Quarrel that happened in the Streets. He that 
killed him was brought to his Tryal, (it could not be 
brought within the Statute of 25 Ed. 3.) and it was 
found only /e defendendo ; but he being a Publick Mi- 
niſter, it was thought fit that the Nation ſhould take 
more notice of it; and he was Attainted afterwards 
by Parliament, and there is a Record of it. They 
did not think fir to make a General Law, but they 
made an Example of the Man that committed this 
Fact 
A great many Gentlzmen have ſuppoſed this, and 
ſuppoſed that, and what ought not to be ſuppoſed ; 


bur I will make an eafte Suppoſition : I will ſuppoſe 
ehaf 
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that we are the Commons of England in Parkament 
Aſembled, and if fo, Sir, we have a Difcretionary 
Power to do whatſoever we ſee is for the good of the 
Kingdom ; and if we are to be circumſcribed by the 
Rules of Weftminſter-Hall, and are to do nothing but 
what they could do, to what pui poſe do we ht here? 
If we are intruſted with this Power, and may Exert 
it, I think here is a fit occaſion for you to Exert 
this Authority. | 
Sir, give me leave to take notice, IT hat the ſtrain 
of- Argument that was uſed ſome Yeats ago, is very 
much altered by the ſame Gentlemen; (1 will men- 
tion it ) I think it was in 78, when the Bill of Ex- 
cluſion was brought within theſe Walls, the Argument 
ran then ( for 1 have ſeen them in Print.) Thoſe 
that were againſt that Bill, What will you do ? Say 
they, Will you do this thing ? Pals a Judgment againſt 
a Man without Hcaring of him ? Hath he been brought 
to your Bar, to Anſwer what you have to ſay againſt 
him? How do you underſtand that he is Guilty of 
the Crimes you Accuſle him of? And they did ule 
thoſe Arguments againft them that were for Difinhe- 
riting the Duke of Tk; but the Anſwer then was, 
Do you Diſpute the Power of Parliaments ? Is there 
not a Diſcretionary Power in the Parliament? I do 
take notice, That thoſe Gentlemen that uſed that 
Argument for the Bill of Excluſion, now uſe it a 
quite contrary way. Sir, I think the Power <5 Par - 
laments is not to be trifled with. 
It hath been urged and {aid, a little while ago by 
a Gentleman, That he does nor believe Capr. Portcr 
is a good Witneſs. I will give you a good Reaton 
why I do think he is a very good one, and they ar 
the Bar think ſo too, becauſe they would have giver 
e great Reward to have taken him off; and for the 
lame Reaſon, I believe G:ronan ro be a good Witnels 
too: For Sir 7obn Feawick was latisined, that Crowne 
did know how far he was concerned, and le tact 
cen preyailed with to be out of the way. 
FO 
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Sir, here are a great many Circumſtances that agree 
ſo well together, That (I think) no Perſon can 
doubt of Sir Fohn Fenwick's Guilt 5 and (I think ) 
*tis in this Caſe in the Body Politick, like the Body 
Natural, when a Man 1s almoſt paſt the Cure of Phy- 
ſicians; when a Man hath a Gangrene, a Rotten Mem- 
ber, which the Phyſicians by the ordinary means 
can't Cure, if the College of Phyſicians themſelyes, 
in that Caſe were conſulted, they would fay, Imme- 
dicabile Vulnus ense recidendum et, 

I am of Opinion, That the Legiſlative hath this 
Power, and that this 1s a proper Occaſion to Exert it; 
and to compare ſmall things with great, tis like Thun- 
der and Vengeance in the Hands of Providence, that 
ought not to be uſed, but upon Extraordinary Occa- 
ſions;and then it ought not to fail,for a Man trifles and 
deſpiles that Power that is not effecually able to Exert 
it ſelf; and if the Sword of Juſtice be drawn, if Men 
find it ruſty, and will not cut, they will have a mean 
Opinion of your Power for the future. De 

Gentlemen are atraid of Precedents in this Caſe: 
for that Reaſon I am for Committing this Bill, becauſe 
I would make this a Precedent ; and I will tell you 
why : Becauſe it may happen in future Ages, that 
Miniſters of State, and Perſons concerned in the 
Government, may be faulry (I think I may ſuppoſe 
that) and as the Law itand; now, he is but a bung- 
ling Politician, that can't ruine the Government, and 
yet not come within your Bill of Treaſon to be 
Hanged for it. And therefore for the keeping an * 
Awe upon Miniſters of State, and becauſe I would ? 
have this Houſe always have it in their Power to Pu- } 
niſh future Offenders, as they ſhall ſee cauſe, as well | 
as this unfortunate Gentleman at the Bar. TI am for 
Commirting this Bill. | | 

Mr. Finch. Sir, the Queſtion now before you, ariſes 
upon -a Caſe wherein you have a Man Accuſed of 
High Treaton, and for that there is but one Wines, 
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which by the Rules of Weſtminſter-Hall, is confeſſed 
by every Gentleman, to be not Legal Evidence. 

I remember the other day, when this Evidence 
was offered, and an Objedtion made to it, the An- 
{wer was, That we ought to hear it ( though in M/#- 
minſter-Hall they could not do it ) *cauſe we fit here 
as Judges, and we can diſtinguiſh what is Legal Evi- 
dence, and what is not Legal Evidence, and can give 
its juſt weight ro every part of ir:I do obſerve now,in 
this Debate, ſome part of the Evidence, which no Mag 
can fay could have been given according to the Rules 
of Law, if inſiſted upon, and weight laid upon it. 
And here they have taken into Conſideration the 
Power of Parliaments, and the Method of Varliaments 
has been inſiſted on; as to the Power of Parijament, 
Whether the Parliament can doit ? And whether if the 
Parliament pleaſes to do it, they are tyed up ( as Gen- 
tlemen are pleaſed to expreſs it) to the Rules of We#- 
minſter-Hall? That the Parliament can do it, *is a hard 
matter to gain-lay, That any thing is aut of the 
reach of the Supream Power of a Nation ; The Le- 
giſlative Authority can do every thing : Yet though 
Gentlemen have ſaid this, and others have obſzrved, 
Thar there wanted no Authority to prove this being 
Self-Evident; yer give me leave to inſtance in ſome 
particular Cafes, with the Authority of the Judges 
upon them, where the Parliament have proceeded 
according to the Rules of Weſtminſter- Hall. 

We Read in H. 8. Time, That the Lord Cromwe?, 
Earl of Eſſex, was Attainted in Parliament; and Hi- 
Rory tells us, That he was Attainted by a Law of his 
own making. Now, ſays my Lord Coke, That feems 
ſtrange; burenquiring of an Ancient Perſon that lived 
in thoſe Days, he told him che meaning of ic, Thae 
Lord had conſulted with the Judges, Whether or no, 
if a Man was Attainted by Parliament, and was nor 
brought to be Heard, ſuch Attainder would be good in 
Law ? The Judges ſtartled at the Queſtion, bur told him 
they could give no other Anſwer than this ; Truly, if ſuch 
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Attainder be made, we know no Law to find fault with 
it, for *tis done oy the Legiſlative Authority. It fell 
out, That the Inſtance of Condemning a Perſon in 
Parlament (not according to the Rules in We/tminſter- 
Hall) fell out to be that Noble-Man's own Caſe; for 
he himſelf was ſo Attainted immediately after. 

Give me leave to Inſtance in another kind of Au- 
thority.z the Authority of Parliament touching theſe 
Attainders, and what has been the Conſequence of 
them. If you will lock into the Records of Rich. 2. 
Time. I do not mean the Records that have been 
quored, nor the Caſe of Fohn Imperial, for killing the 
Gen:ua Emballador, which was declared Treaſon in 
Parliament, Ten Years after the Man had been Tryed 
in Weftminjter-Hall for it; but I mean the 11 Rich. 2. 
how many were Attainted by the Proceedings of thoſe 
Times? 1 do not mean by Acts of Parliament, but 
thoſe Attainders were in an Extraordinary manner, 
not according to the Rules of Weſt minſter-Hall- And 
21 Rich, 2, the whole Parliament and its whole Pro- 
ceedings were Reverſed, and the Parliament Annulled: 
In that Year were the Proſecutois of the x 1th. Year 
themfelves Attainted : And 21 Rich. 2, the Act that 
Repealed thar Parliament, Repealed the Pardon too. 
Eut in Oider to come to the Attainder of thoſe Per- 
ſons, That being done, was not enough; for the 
Lord Arundel had a Pardon the 17 of Rich. 2. upon 
that they made a Law to Repeal his Pardon by Pa- 
tent, that they might come to the Attainder of that 
Lord ; and that Lord was Attainted by Act of Parlia- 
ment : But I mnſt obſerve one thing a lictle further, 
That that very Parliament, that doubcleſs knew their 
own Power well enough, and that cheir Acttainders 
were firm, being made by the Legiſlative Power 3 
yer they had a lice Jealouſie themſelves of their Pro- 
ceedings ; for they paſſed an AQ co make it Capital 
tO go about to Reverſe any of thoſe I.aws, and ano- 
ther Ac, that all the Lords and Biſhop; thould be 
Sworn. Now ſee what fell out afier, Rich. 2, was 
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Depoſed, for Conſenting to thoſe Laws 5 Henry 
the Fourth, in the Firſt Year of his Reign, Abroga- 
ted the whole: Parliament, and Repealed a!l thoſe 
Laws : Theſe Turns have been upon theſe Extra- 
ordinary Proceedings of Parliaments. ot 

Give me leave to give you another Inſtance, and 
chat in another Caſe, as odious as pollible could be. 
In the Murther of Edw. 2. there was Reger Mortimer 
Attainted in the firſt Year of EZ4w. 3. and the Record 
lays, That it was Notorions to them all; And what 
then 2 They adjudged him to be Attainted in Parlia- 
ment : When Time had a little worn off chac Extra- 
oi: dinary Zeal, (which truly was commendable, tho' it 
had tranſported then a lictle coo tar beyond che Rules 
of Juſtice ;) and they came to conſider what Precedent 
they had made for Poſtericy, it had another face ; 
for in 28 Ew, 3. was that Attainder Reverſed, be- 
cauſe he was not brought to Anſwer, as he ought to 
have been. There was alſo an ac tor Attainting the 
Earl of Arundel, which in the ſame 28 Edw. 3. was 
Reverſed, becauſe he was not brought to Judgment 
by due Proceſs of Law. 

But now we are told, we are not tied here to the 
Rules of Weſtminſter- Hall; Gentlemen do not enough 
diſtinguiſh in this Matter ; the Forms of Weſtminſter - 
Hall, ſay ſome; the Rules, ſay others; and others 
ſay there is no ditference between the Form of Pro- 
ceedings, and the Rules of WejFzinſter- Hall : But I 
hope no Gentlemen do think bur the Parliament, 
though they have a Power to act as they think fit, (as 
Inſtances have been given) yet the Parliament it ſelf 
are tied by the Rules of common Juſtice. Now I 
would have Gentlemen chat ſay we ate not tied to 
the Rules of Weſtminſ/ter- Hall, a little to conſider the 
Matter. Arethe Rules of Weſtminſter- Hall no other 
than what are neceſſary for the Executing of Juitice ? 
If they are no other, How can we be ſaid to go ac- 
cording to Juſtice, when we go beſide thoſe Rules ? 
[ deſice them to conſider of the Conſequence of this 
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Proceeding; ther is no Danger, TI hope, of thisPar- 
tiament : But if we ſhall ſay, that the Rules of We#- 
minſter-Hall are not ſuch as are neceſſary for the Pro- 
ceedings in a Courſe of Juſtice, we ſhall ſhake thoſe 
Barriers off our T.iberty and Property, 1 am afraid, # 
little more than Gentlemen think of at preſent; and 
ſhall we declare they are rt neceſſary, when our 
Anceſtors have thought them ſo. a:1d their Wiſdon 
have derived them co us, andche Wiſdom of the Na- 
tion in Parliament have Eſtabliſhed theſe Rules ! 

I cat ſay what Conſequence may follow upon 
this. This Partiament can never do any thing to en- 
danger the Lives of the Peoplſ: of Eng/and; but here- 
tofore Parliaments have beer d imned with ſeveral 
Brands ſet upon them by ſucceeding Parliaments, 
As for Inſtance ; One, F think, in the 38 H.6. of 36. 
That Parliament was wholly Repealed as Packed, 
_ and paſſing Laws through Rancour and Malice, and 
having paſſed no Good ones. Now fuppoſe a Parlia- 
ment ſhould come, that ſhould not be fo tender of 
the Liberties of the People as this; and they ſhould 
be ſo bold as to ſhake thoſe T.aws that are made for 
the Rules of Juſtice, if they have ſo good a Parlia- 
ment as this to guide them in it, Will not this be an 
Inducement to ſuch a Parliament as that, to ſhake al! 
your Lawsand Liberties ? But I can't trouble you any 
longer, my Head will not give me leave. 1 am a- 
gainſt the Bill, and have offered you my Reaſons. 

Col. Wharton. T hope,Gentlemen in a Matcer of this 
Momenc, will have Patience to hear one another ; 
and fince every Gentleman is to give his Vote in this 
this Matter, I deſire to give my Reaſons for my Vote 


IE am of the Opinion of another Gentleman, T liar we | 
nave not touched the Sore yer ; But | do nor think | 
that the Rules for Wefminfter-Hall, are Rules for us. | 
The Gentleman thar ſpake laſt, as he a|ways does, | 
made a very Florid and Elegant Speech, and brought | 


you ſeveral] Examples of Arttainders that have becn 
zondemned fron» one Pariiament to another, in ſeveral 


Reigns. | 
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Reigns. But I do not wonder at that, when he 
Crown went from one to another. An Inſtance was 
iven in the Caſe of the Lord.Cromwe/, which was 
poke too from the Bar ; and Sir Tho. Powys laid a 
great ſtreſs upon it, That this was condemned as a 
wrong Judgment, becauſe he was not heard : I be- 
lieve that may be a Reafon why many of thoſe At- 
tainders were condemned; perhaps it might be a 
Cuſtom of our Anceſtors to paſs Bills of Attainder 
without hearing the Party : "This Perſon hath been 
heard, and fully heard ; and I helieve.no Perſon that 
hath been Artainted, hath had ſo fair a Tryal ; and 
therefore Parliaments having condemned Bills of At- 
tainder, becauſe the Perſons have not been heard, 
that will be no Reaſon why any Parliament ſhould 
Condema us. A Gentleman told you, That the 
Law of God and Man was not to Condemn a Man, 
but upon two Witneſſes, but there are many Inſtan- 
ces to the contrary. 
It is to!d you, That Porter here before you 15 not 
a good Evidence, becauſe he is not Sworn ; and that 
you are to go by the Rules of Weftminſter- Hall. Says 
the Gentleman that fpake laft, you are to go by their 
Rules, but not by their Forms : I muſt confels there 
1 a great difference berween them two ; for a Form is 
oniy the Manner or Method by which we proceed in 
doing of any thing; bur the Rule is the koundation 
we are not to Err trom, but can't agree ; we are up- 
on the ſame Rules as W'e/fminſter-Hall is. The Rule 
of //ef#fnzinſfter-Hail is, when a Man is brought upon 
his Trya!, the Jury are all co he upon their Oaths ; by 
which Oath they ate ro make a true Judgment ac- 
cording to Law : This is not the Caſe here ; if I was 
a Jury-Man, and wasto try a Man, and one Witneſs 
Swore againſt this Man, and no other Witnels, though 
I did in my Conſcience bzlieve him te be Guilty, 
yer in that Caſe my Conſcience is diſcharged, and F 
muſt tind him not Cwilty ;: But no Man can lay this 
6 ms Cald here. 
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Whar are we now adoing ? Here is a Bill to Attaint 
Sir Fohy F:nwick of High-Treaſon, it I reje& the 
Bill, I do declare him not Guilty ; and if I do think 
him Guilty, I do thereby declare againſt my own]ude- 
ment;for myJudgment here, is nor bound up as a Man's 
Judgment upon a Jury; for his Judgment is bound 
up to Proof, according to Law; and my Judgment 
is bound up by my own Belief : This 1; the Proof I 
muſt go by ; and I think every Man is bound in Ju- 
{tice and Duty to his Country as he believes Sir Fohn 
Fenwick-to be Guilty, to be for rhe Commitment of 
this Bill; and till any Genrieman will convince me, 
that this is not a Rule I am to go by, I muſt continue 
in this Opinion. | 

Mr. Boyle. The Diſorder that worthy Gentleman 
was in, makes me the more concerned for fear of fal- 
ling into it my elf. 

I hope in this Nebate, Gentlemen will be very cau- 
tious of uſing it as an Argument, what Acceptation 
our Votes ſhall have without Doors, and with thole we 
Repreſent, when we are t» give Judgment, as tar as 
in us lies, of the Life and Death of a Man; and 
therefore I muſt obſerve, that the eagerneſs that is ju- 
{tifiable upon. Impeachments, may not look ſo well 
now we are Jjud2es pon a Bill of Attainder. You 
have gone over the whoie Courſe of the Evidence, 
and I believe that this Debate will ſhew you pretty 
plainly, what is to be the Pate of this Bill, for I be- 
lieve all the Arguments will be now uſed that can be. 
As to what hath been ſaid of extorting a Confeflion, 
I cake it to be quite out of the Caſe. 

F ain forry to be ingaged one way or another, [ 
would not, if I could help it, out of the Houſe, be 
upon a Jury of Life and Death; yet in that Caſe, [ 
ihould know the Law, or be told it by the Judges; 
but in this Caſe, we are both Jury-Men, and Judges, 
2nd know not what Rules we are to go by 3; but fer up 
z Court of Equity which hath no bounds, but our 
cwn Conlciences. R 
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As to Sir fobn Fenwick, I know lum not; as'to his 
Cauſe, T am ſure, IT am againſt. it; but how far I 
think him Guilty or not, I thinks not the ſingle point 
to be conſidered; I muſt confeſs, there have been fe- 
veral People accuſed of this Conſpiracy, and have 
been named by the Evidence at the Tryais ; and I he- 
lieve they are much alike Guilty, being upon theſame 
Evidence ; but as to all that hath bzen opened before 
you, and proved, it can amount to no more than this 3 
there is but one Evidence, which by the Law would be 
admitted tobe a good Evidence to convict him in ano- 
ther place ; and therefore I do agree with the Genrie- 
man thar ſpake under the Gallery,that this is a very Ex- 
traordinary Caſe; for one Witneſs 13 nor ſufficient at 
[.aw to convict him, and the Law would be very dit- 
ferent here. If I am to judge according to my own 
Opinion, and not by the Rules preſcribed by che Law z 
but though this Proceeding is not ſtrictly according to 
the Law of the Land, yer if it was ſuch an extraor- 
dinary Caſe that required you to diſpenſe wich thoſe 
Forms, and come to this extraordinary Manner of 
Proceeding ; I think, for my own pare, it might be 
ſupported by the neceility of it, for 'tis impoſlible 
that it ſhould be otherwiſe in Practice, Thac when 
the Government is at Stake, and nothing will pre- 
ſerve it, but the breaking through the ſettled Forms; 
but the Government will break through them, and 
whatever Rule you preſcribe, it will always happen 
{o. 

There is a very extraordinary Cafe, and that was 
in the Conſpiracy of the State of Venice, above a 
Hundred Years ago, I think, fet on foot by the Spa- 
iards; then the State, to get the whole Matter our, 
promiſed a Pardon to as many as were concerned in it z 
and after they had piomiled it, and treated with 
them abour it, they thought it neceitary, for the Pre- 
ſervation of the Whole, to b eak their Faith, and 
they were all put to Death. This was vpon Voint of 


Preſzrvation of the Government. = 
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But, Sir, as to Precedents, give me leave to fay, 
I do not give that Authority to them, unleſs I knew 
all the Springs, and ſecret Hiſtory, and Tranſactions, 
chat were cheir Guide in making thoſe Precedents ; 
and as to Precedents that have been quoted, when 
the Parliament have declared what was Treaſon, and 
what was not Treaſon, or have declared conſtructive 
Treaſon, they may be grounded upon the Statute of 
25 Edw 3. But I think there is no Statute upon 
which they can ground the Condemnation of a Man 
upon one Witneſs. 

In the Caſe of my Lord Strafford, upon Conſtru- 
dive Treaſons, ic was there faid, That it was a tire 
that had lain hid for 240 Years; and that it never 
brake our before, but to conſume him and his Poſte- 
rity. It was anſwered by Pym, If that was the Caſe, 
it was not for want of Law to juſtifie ſuch a Proceed- 
ding, bur all that time had not produced ſuch an Ot- 
fender. 


I do not doubt, but if any one will conſider the 


Tate Conſpiracy, and if that was the Queſtion, but 
it was as Extraordinary as any thing can happen : 
For it was to' ſubject rhe Country to a Foreign Pow- 
er, Which is very extraordinary, and ſeveral Perſons 
were concerned in it: But there is one extraordinary 
part which I do not remember this Gentleman 1s ac- 
cuſed of, and that is, the Ailaflination, Treaſon it 
ſelf is a very extraordinary Crime ; but give me leave 
to ſay, that extraordinary part 1> not alledged againſt 
this Gentleman, and: this Bili does not ſeem to be 
brought in for that, wherein he is concerned in com- 
mon with ſome o:hers, but for the ſubſequent Matter 
alledged in the Bill. This Bill is grounded, not ſo 
much upon that he is guilty, as a great many more 
are, as upon feveral Circumſtances which have hap- 
pened to no body elſe. Give me leave to inſtance 1n 
a Caſe, now in my Head; (I beg your Pardon that 1 
ramble, 'tis from the Awe I have upon me from tis 
Aſſembly.) In Carelize's Confpiracy, and if that was 
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gur Caſe, no doubt there would be another fort of 
Argument for it. There they conſulted what to do 
with Car:hegas, and the other Confſpirators 5 he was 
at the Head of an Army, which only expected his 
Orders to lay Rome in Aſhes; the Queſtion was, 
Whether they ſhould break the Portian Law ; and for 
the ſafety of the Senate, they were put to Death be- 
fore the Aſſembly role. 

Now to come to this part of it, though Sir 7obz 
Fenwick is a great Offender, yet I think his Caſe is 
nat ſo Extraordinary, as to make you proceed upon 
this Bill. I do take his living or dying not to be of 
that Conſequence as this Bill of Agrainder ; I know 
not how he comes to be fo conſiderable when in hold; 
for when he walked about Town, I never heard he 
was feared or regarded art that rime. 

But to come to the Allegations in your Biil, upon 
which you are to ground your Judgment : "The rſt 
part is a New Conſpiracy, that is, tor intending to 
create a Jealouſie between the King and theſe Noble 
Perſons ; As to them, yau have already pailed a Vote 
in their Juſtincacion 3 and I think their Actions may 
juſtifie them to the World, as much as any Vote of 
the Houſe of Commons ; but whatever that may be, 
I think-it was a Foolith piece of Conſpiracy, as well 
as an ill one; for one, when he was in danger of be- 
ing Hanged for one Plot, to venture upon another; 
and, I think, there was ac that time two Witnelles to 
bring him to his Tryal, and that is an All2gation in 
the Bill. Ard as to the Protracting of his Tryal, 'cis 
Natural, and fo juſtifiable, whether Innocent or no, 
and what every body arremptsz and no body can 
wonder at it, but in one Cate or the other, it can be 
no ſufficient ground to Attaint him. 

The next thing that is ſaid, is, thar he hath been the 
occaſion of the withdrawing of an Evidence. Now 
I muſt obſerve, That is not alledged in the Bill, and is 
proved but by Hearſay ; but ſuppoſe it was true, ana 
alledged ; if any Man concerned ii Treaſon, ſhall 
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endeavour by Friends or otherwiſe, to get off an 
Evidence, Can that amount to that which is deſigned 
to be puniſhed by this Bill ? To High Treaſon ? 'Tis 
the part of thoſe that are entruſted with thoſe Mat- 
ters, to be in expectation of ſuch Prattices. What | 
are Goals for, but to keep them in Cuſtody ? And 
the People employed in thoſe Buſineſfes, are to take 

are of it. Are we to ſupply a Defect ot what ought 
to have been done in another place ? 

S0 that I do ſay, That a Precedent in an Extraor- 
dinary Caſe, is no Precedent to be uſed in a Little 
Caſe ; it may be urged, but *tis but a pretence. When 
you have paſſedgthis Bill,” which is the Record, the 
Matter will appear no otherwiſe than are the Sugge- | 
ſtions of your Bill : A Man hath afperſed great Per- 
ſons, which is a great Fault indeed, (for he is not 
charged with the withdrawing of the Evidence,) 
therefore Attaint him upon one Evidence ; I think by 
this Bill, you will open a Door for a Precedent of 
all Treaſons of the ſame Nature. Sir, there have been 
many Precedents mentioned, I will trouble you with 
none, becauſe moſt Gentlemen have read the Argu- 
ment of Mr. St. Fobrs, in this Caſe : I muſt confeſs, 
unleſs there was that neceſlity as is pretended, which 
I do not ſee, I do not ſee how you can juſtifie pat- 
ſing this Bill of Attainder, either by the Law of God 
or Man, in any Nation allowed. 

I muſt confeſs, I have no manner of concern how | 
this Queſtion goes; what I have ſaid, is more to fa- : 
tisfle my own Judgment, than work upon other 7 
People; I am nor ſatisfied, there is that neceflity } 
that is pretended ; and therefore as my Judgment 15 
now informed, I can't give my Vote for the Com- | 
micting of this Bill. | 

Mr. Smith. Sir, T own my ſelf to be very unfit to | 
ſpeak in this Argument, but ſince I am to give my | 
Vote in a Matter of this Conſequence , I beg leave | 
to give my Reaſons why I give my Vote, as Iintend | 


to do; I know the Matter before us, both in the | 
Nature | 


( 251 ) 
Nature of the Crime and Puniſhment, as well as the 
Conſequence. of it, requires a very deliberate Conſj- 
deration 3 but at the ſame time, 1 do take the Hazard 
and Danger of this Government to be a Matter of 
reat Conſequence too. 

Though there have been ſeveral Precedents inſtan- 
ced in, in Relation to Arttainders ; and though | have 
obſerved, that moſt have acknowledged, That they 
might be juſtified upon Extraordinary Occalions; yet 
when they have aſlerted that,they have to'd you, they 
were upon a wrong Foundation, and fo were laid 
aſide. Now I think it no great matter to ſay, That 
thoſe Artainders that were made in Rancour upon 
Contended Titles, were Reverted when the Op- 
poſite Party got the Power : No more than if any 
Aion, be it never 1o juſtifiable, ſhould be Reverſed 
when King James comes again, which I hope never 
will be. Is it any Argument, that when H. 4. came 
to the Crown, and Depoſed King Richard, that he 
Reverſed all the Attainders in his Time ? "There 
might be Reafons might {way with Perſons for Re- 
verſing particular Ads of Parliament, which might 
be very good, or might be not ſo, there was ſuch a 
Change of Government at thar Time ; but they take 
notice it was made a particular Article againſt Rich. 2. 
asif when the Power was come to other Hands, they 
would not have Depoſed him if they had not had that 
Argument : Neither do TI take that Argument to 
be of any weight; Thar Attainders have been Re- 
verſed, becauſe the People have not been heard ; 
when this Gentleman hath had as full a Hearing as 
ever any Perſon had upon any Þill of Attainder, or 
Impeachment whatſoever. And he hath had the Ad- 
vantage of Counſel in chis Cafe, which, as has been 
told you, was excepted our of the Jate Act of Parlia- 
ment, and of the moſt able Counſel too. 

'Tis ſaid, this is a matter of no great Conſequence, 
becauſe it concerns Sir Fob» Fenwick's Life ſingly ; and 
he is not thought to be {o conſiderable, as by his Eicape 
| CF) 
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to bring the Publick in danger. Now, it hath been 
always one Principal I have laid down, That if a 
Plot be diſcovered, and not throughiy profecuted, ir 
{trengthens and grows upon you, and ten to one if 
it dyes not Subverc the Government. 

Now, God be thanked, that we have prevented 
the Deſign upon the King's Perſon, and leveral have 
been puniſhed for it; but I think we are not gone to 
the bottom of it, and that we ought to provide a- 
painſt it in a much other manner. Can any one think 
that Sir William Perkins, or Sir fobn Friend, and the 
reſt that are diſcovered, were the only Perſons con- 
cerned in this Conſpiracy 2 I take it, that there have 
been much greater Men in it; and when 1 ſee ſuch 
2 ſtruggle both to get People out of Goal, and ſend 
People out of the Way, and all Arts uſed that can be; 
I muſt ſuppoſe, when ſuch Extraordinary Courſes 
are taken, that there is ſomething Extraordinary {til 
to be done; and I would not have Men by Bribing 
of Witneſſes think to Secure themſelves : It hath been 
_ uſed as an Argument to leſſen the Matter, That this 
was a little after the A of Indemnity, Can any thing 
aggravate a thing more? Sir, theſe very Arguments 
urn againſt them, 

We are told here, that we muſt not Cenſult our 
gwn p:ivate Judgments in this Matter; and we aig 
told at the fame time, if there were two Witneſlcs 
rac we did not believe, we muſt nor find him Guilty. 
We are told o' a Judge, that though he knew a Per- 
fon to be not Guilty. yet it was a commendahbteAction 
Km him that he Condemned the Man | but that hath 
been very well an{wered already, and I ſhall not med- 
dle wich it further ; only this 1 will fay, That I never 
will in any Caſe be a Jury-Man or a Judge, where 
rhe Corvidions of my own Conſcience ſhall not go- 
vern me, but an Evidence, that I do not believe. 
And becauſe that Story was told you, I will tell you 
another, thac I think more commendable, And that 


was, a Man was Tryed for a Murther, and there 
| W:c5 
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was poſitive Evidence againſt him ; the Jury went ovit, 
and ſtaid a great while : There was Eleven againft 
One for finding him Guilty ; but at laſt the One al- 
moſt ſtarv'd the reſt,and they brought the Man in Not 
Guilty : The Judge ſent for the Gentleman, and de- 
fired to know his Reaſon for differing with the ref} : 
And at laſt, upon Aſſurance that nothing ſhould be 
done to him, Why, ſays he, would you have me find 
the Man Guilty. when I was the Man that killed the 
Perſon, and he was Innocent ? | 

Then, Sir, if you take the Evidence as it is; I 
think, firſt, here is Capt. Porter: I do not find any 
Body Excepts to him; and his Evidence hath been 
Approved of by ſeveral Juries, and ſeveral Perſons 
executed upon it; and nothing Material hach been 
objected againſt it. I will nor fay, That Sir Fr 
Fenwick hath owned a great deal of this himſelf : He 
hath given every Body Satisfaction, how far he ſtands 
Guiity in his private Opinion ; bur it is brought fo far 
home, that there was Sir 7Foby Fenwik's own Letter to 
Convey him abroad. Here hath been Attempts upon 
other Perſons ; you hear what harh been done by the 
Soliciror. They ſay, he was not his Solicitor at that 
Time 3 but, I believe, if it be enquired into, he was 
his Solicitor art that Time. Here are very pregnant 
Circi:mſtances; one Gent!eman ſaid, you ought nor 
to make uſe of Grodman's Evidence here ;z and yer he 
could make uſe of every thing to Diſparage him ; for 
he could ſay, there were three Witneſſes poſitive a- 
gainſt him. 

Now when 'tis ſo notorious what Parties there are 
for King fame; and we find Perſons Piortting in 
every Part of the Kiredom : When you have an open 
Invalion before you, and when Deſigns are laid againtt 
the Kivg's I ite every Gay ; if this be not a Time to 
Exert an Extraordinary Power, I ſubmit ic to you 

Sir Rich. Temple. Sir, IT ſhall not trouble you with 
any thing that hath been offered to day. Thac which 
calls me up is the Panger of the Precedent you are 

about 
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about to make, and the Arguments that have been uſed 
to Support it, which, I think, are more dangerous 
than that. I muſt confeſs, *%is a new Doctrine to me, 
That the Laws that are made by the Parliament, are 
to be no Rule and Guide to this Houſe. Sir, the Birth- 
right we have, is in our Laws; and I did ever thick 
till now, That the Laws were not only made for 
Weſftminſter- Hall, but for all the Subjects of England; 
and eipecially, that they were to be a Rule to the 
Parliament thar made them, till they ſhould think fir 
to alter them. | 

Here have been great Miſtakes between the Power 
of Parliament and the Jurifdition of it ; the Power 
of Parliament is to make any Law, but the Juriſdiction 
of Parliament is to Govern ir ſelf by the Law ; and 
this, give me leave to ſay it to you, hath been the 
Opinion of all your Anceſtors, and the Method they 
ever uſed : Shall we make a Law here in a particular 


Cale againſt all the Laws of England ? ?Tis Ul:imum | 


remedium C peſſimum; you may ule it in a Caſe of ab- 
{olute Neceflity, but otherwiſe it may be a Precedent 
to overturn all. | 

There are ſeveral things in making this Precedent, 
that overthrow all the Laws and Liberties of England. 
Firſt, you are paſſing Judgment upon a Man upon 
one Witnels ; LI have heard a ſtrange Debate to. Day, 
That there was but one Witneſs in Treaſon, betore 
the Statute of Edw. 6. you know, that in Caſe of 
Treaſon, there was by the Common Law required 
ewo Witnelles ; for if there was but one, the Party 
might demand Tryal by Battle, and that was the 
Common Law of England. 

There is another thing that is Extraordinary ; here 
you are going to paſs an Ad wichout any Tryal at 
all; for to fay this is a Tryal before you the Com- 
mons, is a miſtake ; you never did Aiſume a Juril- 
diction of Trying any Perion, nor can you : You 
may for your own Intormation hear what can be of- 
fered, bat *ris not a Tryal where Witneſſes are not 

upon 
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upon their Oaths. "There is no manner of Power or 
Juriſdiction can be pretended tor you to Try me ; 
that is a ſecond Thing. All the Bills of Artainder 
you have had, have been in three Caſes, where the 
Perſons have been either Dead or Fled, or have been 
without the Compaſs of the Law, and could not be 
brought to Anſwer : And you have had ſome Bills of 
Attainder after Tryals had in Weftminſfter-Hall ; but 
never a one of thoſe have been called Tryals, but they 
have been generally Reverſed ; and for what? They 
tell you, That they have been Reverſed by one Party, 
and another Party : It was in the ſame Kings Reign, 
in Rich. 24's Reign; they went forward and back- 
ward, as the Court-Party or the Country-Party were 
uppermoſt. 

There is another thing in this, that I think, of a 
moſt dangerous Conſequence ; and that is, That you 
are making way, for what I know, by this Precedenr, 
for a Rack, for ſo *tis ſaid, this is to force a Man to 
be an Evidence. Why, give me leave to fay to you, 
tis a new way not known in England, that you will 
Hang a Man unleſs he will Confelſs or give Evidence ; 
but I think *tis ſomething more.than a Rack, for herc 
is Hanging, Drawing, and Quartering in the Caſe ; 
and I do not think this Proceeding will make him an 
Evidence withany Credit or Reputation to this Houte; 


| nor am I of Opinion that he can Diſcover any thing 


worth ſuch a Precedent. 
Now give me leave to ſay ons Thing as to the Ju- 
riſdiction of Parliament, Tr hath paſſed kere for cur- 


| rent, That the Parliament hath a Power to Declare 


what they will Treaſon, though ſo by no other Law ; 
tis the greateſt miſtake in the World : I heard a grear 
Debate upon this, upon my Lord Clarenden's Cafz , 
and *tis plain, that Statute relates only to Caſes brovght 
from Interiour Courts to Parliament ; for it ſays, 74:1 
if any other Caſe ſuppi[ed Treaſon, which is not in that 
Statute ſpecified, doth happen b fore any Fujtices, the Fu- 
fices ſhall rarry with+ut ge ma to Fudgment of the Treaſon, 

| till 
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till the Cauſe be ſhewed and declared before the King and 
his Parliament, Whether it ought to be fudged Treaſon , 
or other Felony ;, I {peak to the Juriſdiction the Parlia- 
ment has by that Statute. *Tis, that if the like Trea- 
ſon (for at Common Law there was a great many 
Treaſons) ſhould fall out, and be brought before In- 
feriour Courts, of which they doubted, whether they 
were Treaſon or no, then they ſhould be brought | 
before the Parliament, to Judge whether chey were | 
Treaſon or Felony. But how ſhall they Judge ? By. | 
the Laws in being. And who is this Judgment in? 
Not in the Parliament by Bill, but only in the Houſe 
of Lords : Much leſs is it, That you may Judge that 
to be Treaſon in this Houſe, that was not ſo by the 
Law before. So that give me leave to ſay, therefore 
there is no ſuch Power reſerved to the Parliament, | 
to Declare any thing Treaſon that is not Treaſon F 
before. | : 

I muſt ſay, 'tis of the laſt Conſequence, that we 
| ſhould make a Law in a particular Caſe to take away 
from him all the Liberty that belongs to a Subjea. # 
Some Gentlemen talk of the great Favour he hath had 
at this Bar; I know not whac to think of it; I am 
{ure you allowed the King's Counſel ſuch Priviledges # 
25 I never ſee before, and that was to offer that for 
Evidence, that every body acknowledged was not fo; 
and I do not think any body would think it a great 
Favour to be heard in this manner, eſpecially to things MW 
not in the Bill. 

'Tis ſaid every Man muſt go according to his pri 
vate Opinion, *tis not ſaid Judgement neither, the In- 
{tances that have been given, are of a quite different 
Nature: A Man is not to give his Judgment againſt 
his Knowledge ; I think that Judge ought rather no 
to have Try'd the Cauſe at all ; but if we fit here to 
Judge, we fit to Judge him according to the | aw ol 
England, and then we muſt Judge him according tc 
Legal Proof: Will you ſer up a Judgment that is not 
_ only not tyed to the Rules of We/tminfter- Hall, but 1 
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not tyed to the Laws of the Land, and Attaint a Man 
without a Legal Tryal, without Legal Evidence, and 
upon one Witneſs, when the Law fays, you ſhall have 
two; and after all, fay *tis a reaſonable Proceeding ? 
I know not how it came about, that the Act of Grace 
was palled, it did not rife from this Houſe, if it hath 
had any ill Conſequence, let them Anſwer for it that 
were the Cauſe of it. | 
They ſay the Government is at Stake, becauſe the 
Flot hatch not been found out to the bottom : That is 
not our fault, this Man hath been long enough in 
Cuſtody ; it he hath trifled with the Government, I 
am ſorry he hath impoſed upon them ; bur if it bs 
ſo, I think there is nothing in this Caſe of that Con- 
ſequence, as to make you make this Precedent. 
Sir Will. Strickland. Mr. Speaker, I would not make 
uſe of any ill Precedents ; and yet if the preſent Oc- 


g caſion, and the Neceflity of the Kingdom required 
J it, I would make a Precedent, I am glad that ſeve- 


J ral ill Precedencs are avoided in this Caſe, and I will 


BY be bold to ſay, whether this Gentleman ſuffers or no, 


no Man can ay, that he hath been harangued to Death 


S by Counſel. 


Sir, I ſhould be as tender in point of Blood as any - 
Man ; but I do think, if the Safery of the King and 
Kingdom is concerned, *tis not one private Man that 
we muſt have that Reſpect for, as to let the Publick 


I luffer by it : I do think, that upon this Occation there 


have ſo Extraordinary things happened, as have hardly 


J happened in former Ages : Here is one who is known 
Yo have been in a Conlfpiracy to bring over a French 
g Power with a Popiſh Army, to deſtroy our Lives and 
$ Liberties, his Tryal has been deferred by his Equivo- 
g cations and Pretences to make a great Diſcovery , 


which when he comes to make out, he Accuſes the 
beſt of your Friends, and this is only an Artifice to 
get time till they could get the Evidence out of the 
Way. I think, if you do not take notice of it, and 
kt the Legiſlature ſupply that Defe&, it may be of 
& 
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ill Conſequence, and may encourage any one to com- 
mit the worſt of Miſchiefs, upon hopes, thar if ;%:y 
can get the Evidence out of the way, they /ha!; 20 
unpuniſhed. | 

Sir Fr. Winnirgton, T ſhall trouble you but a le 
while, it being late. But Gen:lemen ſaying tis an x- 


1 


craordinary Caſe, T ſhall give my Reaſons wiy this 


Bill ought not to be Committed ; for every Muimber . 


here now, is a Judge, and he muſt rake the Vimo of 
this Gentleman upon him in Judgment cirher to ..0n- 
demn or Acquit him; and I muit conie5, I have 
very much admired, to hear that oftrine preacied, 
That every Man, as he is ſatisfied in hi- private © on- 
ſcience, ought to Judge this Mar Guilty. I dire 
to know by what Authority we fit here 2 we tit here 
and have a Legiſlative Authority, and tis by tie 
King's Command we come together ; but at his 
time we are Judicially Trying thi: fan for his Lite, 
and therefore | humbly conceive, That we onght to 
proceed Secundam allegata Sa probata, and tor any Van 


in his private Opinion, to fay he is Guiity, he does | 


not Ae by the Commiſtton he« fits here : For to tel! 
you of the Lancaſhire Plot, or that a an fhall nor be 
choſen hereafrer, ſeems to be Arguments to inflame, 
but nothing to the Queſtion. 

Now, Sir, I will humbly offer to your Confide- 
ration, and the Judgment of: the Houſe. why I think 
we cannot Judicially Condemn this Man, For I think 
the Queſtion of Commitment to be the fame as of 
his Life arid Death | 

I do agree upon all the Precedents good ard bad 


that have been cited, and doubt not but in Extraor-. 


- dinary Caſes, 'tis in the Legiſlative Power ot the ''ar- 
liament to look after the ſafery of the whole ; bur 1 
ſhall offer my Reafons why this does not come to hat 
Caſe. | 

T will not now ſpeak to the Rules of 77/7; vr 
Hall, but upon rhe right Reaſon of the Thins I 
ﬀ it be Realon in Weftmin{ter-Hall, it may be :. F 
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and chat ought to overcome every thing : But where- 
as Gentlemen ſay you have one Witneſs; I do 
not apprehend you have one good Witneſs, and I 
will give you my Reaſon for it ; for you muſt cake 
Capt. Porter upon his Parol, and conſider what he ſays 
upon his Word; and then I do appeal to every Gen- 
tleman here,. Whether ever they did know thar a Biil 
of Attainder proceeded againſt any Man upon bare 
Affirmation ? No; in thac Caſe you have turned it 
into an Impeachment, if the Thing looked probable, 
and then you had che Wirneſs upon Oath, and the 
Anciene Method of Bills of Attainder uſe to be firlt 
by Impeachment of the Perſon, and then to curn it 
into a Bill of Atcainder. | 

Then fee what is it that is inſiſted on by the King's 

Counſel, and recited in the Bill, That there as a Bi!l 
of Indictment found by the Oatl s of two Witneſſes, that is, 
Porter and Goodman: Under favour, I think they are 
not to be counted as Witneſſes in the point; and I 
offer this as a Reaſon ; I think, ?tis Natural Juſtice in 
all Courts of the World, That if a Man be Accuſed 
as a MalefaQor, he ſhould have the liberty to Crofls- 
examine the Perſon that accuſes him. Now we very 
well know, that in Caſe of Bills of Inditmenr, when 
they are found by the Grand-Jury, they never admit 
the Priſoner to put Croſs-Queftions, becaule the Bill 
of Indictment is but the Accuſation, and it an Ac- 
cuſation be enough, who can be Innocent ? Why, 

then if it be ſo, then this Oath that was given to the 

Grand-Jury, is not ſuch an Oath upon which you can 

put ſuch a value. | 

Then, Sir, g0 to the Paper of Goodman, which you 
would Read, and conlider the validity of that. Gzod- 


man upon his Examination was Sworn beiore a Juſtice 

of Peace : 'Under favcur, Goodman being now abſent, 
. py Q » S Fi . 

the Priſoner hath no Opportunity to Crois-examine 


-» 


him ; and I beſeech the Houſe to conſider the i}] Con- 
kquences of .ic; any Miniſter of State may come aid 
get an Examination before a Juitice of Peace, gr 
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Secretary of State, and the Man is conveyed away ,. 
and a Bill of Attainder is clapped upon his back, and 
this ſhall be Read as Evidence againſt him. He is but 
half a Witneſs, and a Witneſs upon an Accuſation , 


not upon a 'Tryal. | 
Then come to Sir Fohn Fenwick's particular Caſe. 


Sir Fobn Fenwick 1s Indicted, Ifſue is joyned, and he 


hath notice of his Tryal, and one of the Witneſſes 
g0es away, no Man can tell upon what account 
he went; I may believe why, in my private Opi- 
nion, but that is not Judicial Knowledge : Then if 
that be {o, was it ever known, that when any Man 
was Indicted, and Iflue joyned, becauſe his Tryal was 
deferred, therefore a Bill of Attainder muſt be brought 
againſt him ? Here are Plots againſt the Government, 
and it may be Forty may be taken up for itz and as 
tro Twenty, there may be two Witneſſes, and the 
others may have the good luck to have but a ſing | 
Witneſs againſt them, will you have Ads of Attain- |; 

der againſt all the reſt ? If this had been an Excra- | 


ordinary Caſe, wherein the Government had been | 


principally concerned, it might have weighed with !' 
you; for no Man can ſhew me any Precedent of a | 
Bill of Attainder, but where there were open Acts of | 
Holtility, or Men of great Relation and Power were | 
concerned to Subvert the Government : But what is | 
Sir Fobn Fenwick's Cale? He is in Cuſtody, and the | 
Plot is Deteed ; if he was run away, you might ſtill 
ſuppoſe he was Plotting againſt the Government, be- 
cauſe he was fled from Juſtice. Gentlemen ſay the 
Government is concerned, fo it is in every Felony 
and particular Treaſon, but muſt there therefore be 
a Bill of Attainder to puniſh it? When there is a Bil 
of Attainder, it muſt be from an immediate Danger 
that threatens the Government Eſtabliſhed, that ſuch 
a Man is Attainted : But I do not fee that Sir Fob» 
Feawick hath any of theſe Circumſtances, All Men 
agree, That this is an Extraordinary way of Proceed- 


mz: Then the Queſtion is, Whether Sir Fobr ny” 
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Caſe be Extraordinary ? Or whether he be more than 

'a Common Malefactor that is in a wicked Conſpiracy? 
I do not ſee that this Caſe of Sir 7h» Fenwick's 15 fo 
Extraordinary, that if he be not Hanged, the Go- 
vernment muſt fail. 

And, under Favour, a Precedent when ts once 
made, I know not what Time may produce from it : 
It may be, after the Death of His Majeſty, that came 
to reſtore our Liberties, we may have wicked Mem- 
bers, and Members choſen as in H. 6. Time. It may 
be the Condition of every Subject of England. The 
Power of Parliament we muſt govern by Reaſon and 
Common Juſtice ; and it there be not urgent Ne- 
ceflity to uſe this Extraordinary Remedy, becauſe ir 
_ be dangerous to Poſterity, I am againſt this 

ill. 

Sir Tho. Littleton. The worthy Gentleman took No- 
tice, That the Lancaſhire Plot, and ſome Words [ ufeJ, 
were uſed only to intlame : I cawt ſo well gueſs at 
his Thoughts, but T have heard him ſeveral times 
bring his Wite and Children into his Speeches, to no 
purpoſe at all. 

Sir Francis Winnington. T have a Wite and Children, 
and that Gentleman none ; therefore I think T may 
make uſe of that Expreſſion. 

Sir Edward Seymour. Mr. Speaker, IT have attended 
your Debate with the beſt Attention I can; and I 
have heard a great many Arguments, and ſome very 
Wild ones too. I hope, how trighttul ſoever Things 
have been opened, thev will not lead your Under- 
ſtanding out of the Methods and Rules of Juſtice : E 
will not take upon me to tell you, what is nothing 
to the Queſtion; as that Treaſon is a very great 
Crime, or that c<hY Parliament hath an unbounded or: 
unlimited Power, and are not tied to the Rules of 

Weſtminſter-Hall ; ] think that is 50 part of the Sub : 
jeRt-Matter before you. 

That nothing bounds or can limit the Parliament, 
is what every body does admit ; but *tis the right 
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Applicatiqn of that Power which is now to be con- 
ſidered of: For you may Judge the Priſoner, and 
others will Judge you- The World will Judge you, 
if you do not apply that Power aright. 

For my part, I ſhall avoid, as much as can be, the 
ſaying of any Thing that hath been ſaid; and. there- 
fore I hope you will believe that my Diſcourſe muſt 
be very ſhort : But that which does move me in this 
Queſtion, is in ſhort this, That I do not give my 
Judgment ro Condemn any Man otherwiſe than the 
Law dire&s how, and upon what Terms, I muſt give 
it ; if the Law hath ſaid, that Treaſon is not to be 
Treaſon, unleſs it be proved by two Witneſſes, I am 
never to give my Judgment in that Cafe when there 
appears but one. 

| And this I take to be the ſtate of the Caſe, not to 

enter into Matters of Precedent of Attainders, for 
thoſe are only Inſtances of ſo many Facts that have 
been done. And in all thoſe Inſtances that have been 
urged and quoted, when Times have been ſedate 
and quiet, marks have been put upon them, (as was 
hinted by. a Gentleman that ſpake very Ingenuouſly 
upon this Subject at the beginning of this Boba, I 

{y,marks have been put uponthem) for you to avoid, 
but not to imitate. I take it, that the Law hath de- 
rermined that there ſhall be two Witnefles to the Proof 
of Treaſon, and there is no Treaſon that. hath not 
two Witneſles to it. There is but one Attainder that 
we meet withal in Sacred Hiſtory, and that is the At- 
tainder of Nabothz he was Attainted, and we know 
what induced that Attainder ; he had nothing to Ob- 
jet as to the Formality of the Proceedings againſt 
him ; And though FezabePs Letter had difpoſed che 
Rulers to deal by him as they did, yet there were 

two Witneſles tnat did appear againſt him. 

I take it, that two Witneſles are requiſite for the 
Knowledge of the Truth, that you may.make'a right 
Judgment whether they ſwear right -or no. T will 
give you but one ſmall Inftance more ; I muft tell 

you 
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you Suſannah had been but in a bad Condition, if one 
Wimeſs and Circamſtantial Evidence, would have 
made her Guiry, | 

A Genleman here ſays, *tis Apocrypha ; But that 
which weighs with me, is, that there may be Incon- 
yeniences on one 1ide, and there are no Inconveni- 
ences on the other. I know not what may be the 
Conſequence of this Precedent, nor where it may 
bring you : I know the Conſequence if Sir Fohy 
Fenwick be not Executed upon a Bill of Arttainder 
for no Rody wil; believe there is a Neceſflity for this 
Extraordinary Remedy to be appli:d for an Offence 
a Year and half aiter 'twas committed, and when he 
hath been Indited and arraigned for it, and they 
migt:t have proceeded to his Tryal, and I know not 
whether 2tis his fault that they did not, for it was not 
in his Power to prevent it: And if you, upon every 
Occaſion, come to ſupply the Defeats of them that 
are remiſs in the Government , it will make them 
more 1o. 

As to the Matter of Precedents, Why, it may fall 
ont that by this Precedent an Innocent Man may be 
puniſhed, and then we that make this Precedent, a:e 
Guilty of his Blood; and it he ſuffer never fo re- 
motely, it will be required of us, if it proceed from 
this Precedent. Now, if Sir john Fenwick be not 
Executed, unlets in a Legal way, What is the Con- 
ſequence of that ? Is it that Sir Foba Fenwick Jha! 90 
unpuniſhed ? Though they are deprived of one Evi- 
dence that would make it Treaſon, he may be pu- 
niſhed for a Miſdemeanor, and Imprifoned! tor his 
Life ; and I had much rather he did languith in that 
Condicion, and I am ſure it is much ſafer for yon, 
for no Inconveniency can ariſe that way ; and I rake 
it, that when thoſe that are our Guides diſpute which 
is the way, 'we are to take that which is the fatelt. 

The Learned have diſpured, Whether this Matter, 
35 now it” is charged upon Sir foby Fenwick, be irea- 
lon? I will not take upon me to determine -1t, they 
nt #- PE a ©: differ 
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differ about it; and when they can't determine it, 
will you by a Queſtion determine it abſolutely ? 

Upon the whole, there hath been ſo much ſaid by 
the Counſel for the Priſoner; and fo little faid by the 
Counſel againſt him, and fo few Arguments urged a- 
gainſt him, that T muſt {till retain che Opinion I had, 
Thar there is not Evidence enough for you to pro- 
ceed upon this Bill of Attainder. 

Ar. Boſcawen. Sir, I defire to give my Reaſons for 
my Opinion in this Matter. TI have no Perſonal Dif- 
guſt againſt Sir Fobn Fenwick. The. great Argument 
againſt this Bill is, That this 1s an Extraordinary Pro- 
ceeding, and therefore ſhould be againſt an Extraor- 
dinary Perſon ; and in the next place, that it 1s againſt 
the Rules of Law. The Rule of the Law is, That 
there muſt be two living Witneſſes; and Gentlemen 
generally agree, That ?ris within the Law of Pariia- 
ment to Attaint Perſons by Bill of Attainder ; but 
they ſay, this Power hath been often miſapplyed, 
which I do eaſily believe, becauſe ſome have been 
attainted, and have not been heard ; and ſome have 
been in Tumultuous Times; but this Gentleman hath 
had a fair Tryal, and a Debate in this Houſe. But 
would fain know, though they confeſs Bills of jAt- 
tainder may be, how it can poſhibly be, if the Law- 
yers at the Bar ſay true, That it muſt be upon Oath, 
and you give no Oath. 

Some fay, it may begin in the Houſe of Lords; 
under favour, I take it, That a Bill againſt a Com- 
moner can't begin in the Houſe of Lords. And if 
you can't have Witneſſes upon Oath, you muſt have 
as much Evidence as the Nature of the Thing will 
afford ; that is, you muſt have Witneſſes ro convince 
your Conſciences in the Thing z for if all this great 
Ailembly are ſatisfied in their Conſciences, that he 
1s Guilty of inviting at Army of French to come into 
Encland I am aſtoniſhed to think that you ſhould not 
paſs this Bill againſt him : I think, as to this Witnels, 


Porter, they have not endeavoured to blemiſh __— 
| | their 
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their Argament ſeems to run more upon Goodman's 
not being preſent. IT would know if there are two 
Wineſſes, and I do not believe them in my Con- 
ſcieace, whether I can paſs this Bill? Bur 1 appeal 
in this Caſe, res ipſa loquitur, the Thing is ſo plain. 
How many have been attainted and ſutfered for the 
{ame Crime, that have acknowledged Sir Fohn -Fen- 
wick to have been preſent. There were feveral Mem- 
bers of the Houſe ſent to Examine Sir Fobn Friend, 
and Sir William Perkins, in Newgate; and they were 


' ſenc with this Intimation, Thar the Houſe would In- 


terceed with the King for a Pardon for them, if they 
diſcovered the full of the Plot ; (it was not the Death 
of Sir William Perkins and Sir Tohn Friend that was 
aimed at, but the Prefervation of the Publick) and 
when they were examined, they did acknowledge, 
that they were privy to the calling in of the French , 
and that Sir William Perkins was to have a Troop of 
Horſe, there was to be 2000 Horſe, but he would not 
redeem his own Life with the Blood of others. Now 
I do take it, that there is Evidence againſt Sir Fcb# 
Fervick ſufficient in a Parliamentary way to Attaint 
him. The Genileman ſays, the Conſequence of 
throwing out this Bill, would be nothing, and that 
dir Zobn Fenwick 1s a little Man; I agree he 1s, but 
'tis the Conſequence of bringing in a French Army 
that is to be conſidered : Would you Pave the Way 
for them to come over, and make their Entrance eafie ? 
I hope the People of England are concerned in the 
Caſe, as well as their Wives and Children; 1 you 
ſet him go, what will be faid? I have nor heard one 
lay, that he believes he is not Guilty ; there is none 
but think him Guilty, and yet will you let him eſcape? 
What Encouragement will this be to your Enemies ? 
He hath not denied the Matter himſelf. Nay, he 
hath not brought one Gentleman to Vindicate him , 
that he is a Man of Behaviour, not to be believed to 
- _—_ of ſuch a Thing, which was done in other 
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I deſire you would conſider what the French King 
faid of his Brother King Fames, How could he think 
to bring in Popery with a Proteſtant Army? I am 
ſure the bringing in of a French Army muſt be for the 
Deſtruction of the People of England, and the Pro- 
reſtant Religion, and will bring your People to goin 
Wooden Shoes ; 'tis the Example of this thing you 
are to conſider. It was ſaid at the Deſtruction of 
Carthage, That the Commonwealth was always to be 
minded : I think you ought always to be mindful for 
the Preſervation of Ergland; and I believe he is 
Guilty, and I am therefore for the Bill. 

Ld, Digby. I ſhall trouble you but with a Word or 
two. I ſuppoſe as long as we Act by the known Rules 
of Juſtice, and the Laws of our Land, we {ſhall not 
need to fear any Cenfire in our own Kingdom, or 
any where elſe; but tis a very uncertain' thing for 
Gentiemen to be Judges in the Caſe of Life and 
Death, without any Rule to walk by ; a great many 
will not allow us any Rule at all : I always took our 
Rule to be the Law of the Land, and that even our 
ſeives are bound by the Laws our Anceſtors have 
made, tiil we think'fit to Repeal them ; and I am 
confirmed in this Cafe by one particular 'Argument 
froin the Bill of Treaſon that paſled laſt Seflions ; in 


which there is a Clauſe, That it ſhould not extend to | 


ituture Parliaments. The only Arguments for exer- 
ciling of this Power, is the Extraordinary Caſe of 
this Gentleman. When a Gentleman ſpeaks of the 
Power of Parliament, TI take it to be the juſt Power 
of Parliament ; I think a Man may fay, a Parliament 
exwe do what they camwt juſtly do. But all Gentle- 
men allow that this Power ought not to be exerciſed 
but in an Extraordinary Caſe, wherein the Govern- 
ment is nearly concerned : I believe very few ' but 
think if it had not been for the Vindication of ſome 
particular Gentlemen, we never had had this Matter 
before us; and then I will leave it to Gentlemen to 

| "x _ | conſider, 
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conſider, if the Goyernment can be in ſo muck dan- 
ger if Sir Fobn Fenwick does eſcape. 

Mr. Brotherton. Mr. Speaker, I perceive the Queſtion 
whether this Bill ſhall be Committed, ariſes very much 
upon 4 Suppoſition that ſeems to be granted, That 
there is no other Law to Try this Porion by ; and it 
hath been hinted, That before the Statute of Ed2.6. 
one Witneſs was ſufficient : Now, if I thew you that 
here is a Law in being, and hath continued tor ſeveral 
Hundred Years, whereby a Man may be Tryed, and 
that by one Witneſs, I think ic is ſomething that hath 
not been ſpoke to yet. 

- Sir, I ground my Reaſon and Opinion upan the 
Authority of the Law, and'upon the Hiſtorians ot all 
Times, who agree in the thing, and come down to 
my Lord Coke, which is Printed by Authoriry ;_ and 
he is expreſs, That where: there is but one Witnels;, 
he Treats of what Witneſles are neceſſary, and he 
tells you two Witneſſes were required :by the Com- 
mon Law for Treaſon, if the Perſon was Tryed by 
a Jury ; but, fays he, if there be but one Witneſs in 
| Caſe of 'Treaſon, he ſhall be Tryed before the Cor- 
| fable and AMerſhal. And in Treating of the Statute 
{| of H. 8: which does appoint how Treaſon beyond Sea 
:| Hall be: Tryed ; fays he, that is only where there 
'| are only'two Witneſſes; but it there 1s but oge Wit- 


| 266, tie ſhall be Trycd before the Conſtable and Mar- 


ſal,” becauſe, ſays he,' the Statute of #. 8. does not 
| take away that Tryal before the Conſtable aud Mar- 
fral ; and for that, Sir, there are feveral Precedents 
in-this Cafe; of Perſons that have been Attainted by 
2 Court-Marſhal: And if the Accuſer was vanquiſh- 
ed, 'he was to ſuffer the fame Judgment -the Defen- 
dant was, it he was faund Guilty, - I am upon a 
Gentleman's Life, and never was ſo betore, and de+ 
lire to be never ſo again; there have been ſeveral 
Precedents, I fay, in this Caſe, and my Lord Coke is 
expreſs in the point ; and I deſire any:Genedleman to 
hewme any Law that hath Repealed this.. 
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In caſe of Murther ; ſuppoſe a Man be wounded 
upon the Land, and die upon the Sea, and TI could 
ſhew ſeveral Caſes where the Common Law car't 
Try a Man by Jury , but he ſhall be Tryed before 
the Lord Conſtable and Earl Marſhal. Before the Sta- 


tute of Ed. 6. If a Man was wounded 1in one Coun- 


try, and died in another, he could not be Iryed by 
Inditment. That which I aim at, is to ſhew you, 
that though the Common Law ſhould fail, yet they 
need not come with a Bill in this Caſe : If two Erg- 
liſhmen beyond Sea fight, and one kill the other, it 
can't be Tryed by the Common Law: How then 
ſhall it be Tryed ? It muſt be Tryed by the Court- 
Marſhal. And in the Caſe of High Treaſon, where 
there is but one Witneſs, the Party may be Arreſted 
or Appealed before the Lord Conſtable and Earl Mar- 
jhal, and it ſhall be Tryed by Combat : Of this way of 
Tryal there are ſeveral Precedents, as Sir Fobn Arneſley, 
who Appealed Ralph Katrington of Treaſon, 3 Rich. 2. 
And a certain Knight of Navarre, who f coecmrier 


Fohn Welch of High Treaſon, 8. Rich. 2. and the 
Knight was vanquiſhed. And x H. 4. between the 


Lord Morley and the Earl of Sarum. 8 H. 6. Between 
Fohn Upton and Fobn Down, who fought in Smithfield. 
2 H. 6. fohn Lord Talbot, Lieutenant of Ireland, Ar- 
reſted the Earl of Or-707d of High Treaſon: before 
the Earl of Bedford, Conſtable 'of England. And in 
the time of King Charles the Firft, in the Year 16 2 
Donold Lord Rey Arreſted Ramſey of High Treaſon 
before the Earl of Lind/ey, made Lord Conftable for 


that time. So that Sir Fohn Femwick may be Tryed, 


as others have been, without an Ac of Parliament. 
My. Paget. Sir, I attended to the Debate of this 
Day, and have not hitherto troubled you my felf, 
_ I did expect to be better informed by this 
2ebate. | | EIS 
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I think the Subſtance of the Debate of this Day , 
hath been not ſo much to ſhew us by what Rule we 
are tO go, as to ſhew us that we have no Rule to go 
by but our own Judgments. Sir, I never had the 
Honour to fit in Parliament before this time, and 
therefore can't Quote Precedents of what hath been 
done in former Parliaments ; others have taken a greac 
deal of Pains to ſhew you, that it is in the Diſcre- 
tion of Gentlemen, and they are only to be ſatisfied 
in their Conſciences ; I am not fond to hear my felt. 
ſpeak, and therefore I hope I ſhall be favourably 
heard at this time ; and I do think I have the more 
Reaſon to ipeak at this time, from ſomething that 
fell rom a very Honourable Gentleman at the Bar : 
If I do miſrepeat him, I hope he will excuſe me, for 
I do not do it with an ill deſign ; but I think his 
Words were to this effect, That he did not know , 
but if it was known in the Country, that Gentlemen 
did give their Judgment againſt pafling of this Bill, 
it might hinder their Ele&ion in future Parliaments. 
Sir, ſince there Teems to be ſo great ſtreſs upon our 
Determination in this Matter, I hope I may at this 
time ſhew you my Reaſons why I can't come up to 
agree in this Bill ; and I ſhall ſubmit it to them, whe- 
ther they will! do me the Honour to chuſe me again. 


I muſt confeſs, I do think this is as nice a Caſe as I 


can pretend to give my Opinion in; and as it is ſo, 
I ſhall defire the beft aſſurance of the Truth of this 
—_— before I give my Opinion for the paſting of 
this Bill. 

Sir, you have had before you one Evidence, I will 
admit him to be as much as a fingle Evidence can be. 
As to the Paper of. Goodman's Examination, I have 
heard that, and other Matters too, which I ſhall not 
repeat : But I do rememher, that in the Debate of 
Yeſterday, it was not inſiſted on to be another Evi- 
dence; and if not fo, I ſhall only take the Mat- 
ter as depending befzie you upon one Evidence 
only. 

oIr, 
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Sir, it is true, I believe this Houſe, as to its Legi- 
Native Proceeding, is not tyed by the Methods of 
Inferiour Courts : But 1 hope I fhall be excuſed, if 
in the Methods of Profecution and Conviction of 
Offenders, after they have been preſcribed by the 
Wiſdom of the Parliament, T believe this Houſe cant 
take away any Perſons Life upon leſs Evidence than 
Inferiour Courts could do. +2 

And, Sir, I ſhall not enter into any very long 
Vindication of my felf, and my Zeal and Willing- 
neſs to ſerve this Government; 1 never was-employed 
in any other Government, and I think my Actions 
have been ſuch, that no body can inttance in any 
one Thing that hath looked otherwiſe ; and when I 
have faid this, T hall trouble you no further about 


that : But there hath been ſo much ftreſs laid upon this ' 


Bill, that whoſoever ſpeaks againſt it, feems/to ſpeak 
apainſt the Government; but becauſe it is ſaid, the 
paſting of ir is fo neceffary for the Support'of the 
Government. And I was'the more willing to offer 
you my Reaſons, becauſe, as the Nature of this De- 
bate has been, I can't ſatisfie my ſelf where my :;Judg- 
ment and Opinion ſhall reſt : For if ir be fo;thac you 
are not tyed to have as much Evidence as Inferiour 
Courts, and, as they ſay, one Evidence is enough, 
and my Judgment may be guided by Papers, then 
they, without any Evidence, may be enough to a- 
tisfie : And if you take up with leſs Evidence than In- 
feriour Courts, I don't know how little Evidence 
may take away a Man's Life. 

As'to the Priſoner, I know him not; but I think 
this Bill is for all that he hath to loſe, and is for all 
the beſt Engliſhman can loſe upon the like Occaſion. 

Sir, I ſhall be very tender in giving my Opinion for 


the Bill, unleſs it was very clear to me that it was 


Reaſonable. Truly I have heard very little of the 
whole Plot, or of this Matter that hath been Exa- 
mined, or for which others have been Executed ; my 


Life has been generally in the Country, and I have 
not 
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not had the Curioſity to buy the Tryals ; and as this 
is the firſt Perſon that hath been brought before me, 
to give my Judgment on, I hope I may be excuſed 
for taking this Liberty, upon ſach Evidence as ap- 
pears before us, to tell you, I can't give my Conſenr 
to this Bill. 
| Sir Will. Lewther. Sir, you have had a very long 
Debate in this Houſe, and long Difcourſe from the 
| Bar ; and though the Counſel was directed that they 
ſhould not Diſpute the Priviledges and Authority of 
this Houſe, yet, as far as my Judgment carries me , 
their whole Diſcourſe was againſt it: And moſt of 
the Gentlemen that have ſpoke againſt the Bill, it hath 
been becauſe it hath not been adequate to the Pro- 
ceedings of the Courts in Weſftminfter- Hall, becauſe 
' | *there hath been but one Witneſs. Sir, if there had 
been two Witneſſes, this Houſe had not been troubled 
with it: Itisa Caſe of a very extraordinary Nature, 
 { and 1o required an extraordinary Proceeding. 
| It hath been queſtioned by ſome Gentlemen, Whe- 
ther one Witneſs be {utficient in thiis Caſe, or no? 
Which I wonder at, ſince a great many have been 
Convicted upon his Evidence, and every one of them 
has confeſled , . which ſhews it to be a notorious 
Truth. 

There is another Inference they draw from the 
Proceedings here, becaute a great many of thole Pre- 
| Þ cedents of Attainders have been reverſed, and thoſe 
| With Notes of Tenominy. If they did confider the 

Times they were made in, and the Times they were 
| reverſed in, there might be a ogreat deal of Cauſe for 
| it: We find that it was contrary Factions that reverſed 
them, and that makes ir never- the worſe. And truly, 
Sir, 1 do not know but where Circumſtances are to 
notorious, they arc fartamernt to a {:cond Evidence, 
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as | have heard in We/fminſfter-Hall, and in Cales of 

Lite too. If a Man be murthered, and wo in a 
| Room, and one comes out with a bloody Sword, the 
Law does preſume that Man mathered him, thougt 
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there 1s no particular Evidence that he njurthered him; 
but only this Circumſtance z and yet the Man's Life 
is concerned in that Caſe. So that upon the whole, 
it appears to me that he is Guilty, and, I think, no- 
thing can be plainer. | 

There is another Circumſtance, That he Fled for 
it; and that is a Preſumption of a Man's Guilt : For 
a Man loſes his Goods if he flies for Felony. 

Mr. Harl:y. It would be very unreafonable and im- 
pertinent to trouble you long after ſuch a Debate; I 
{hall avoid Repetition of what hath been ſuggeſted to 
you, much better from other Perſons than would 
have been from me. | | 

I own ”tis a Caſe of great Concern, and 'tis my 
Misfortune that I thould ever fit upon a Thing of this 
Nacure ; but I will diſcharge my Conſcience always, 
and give what Arguments occur to me, why I am 
againſt this kill. = 

Gentlemen have been pleaſed in their Argument; 
to enter upon the Debate of your Power and Autho- 
rity, and have made that a part of their Argument; 
but I think, with Submiffion, we need nor Diſpute 
that at all. Ic is admitted, that there have been Bills 
of Attainder paſſed formerly, and vour Authority is 


not under Diſpute ; for the Legiſlative in all Nations : 


have a Power lodged in them, for the Satety of the 
Whole. | | 
But your proper Enquiry is, Whether this is ſuch 
a Caſe as you ought to exerciſe this Extraordinary 
Power ; Omne reguum ſub graViore regno: Though you 
have this abſolute Authority, yet tis to be executed 
by the Rules of Reaſon, and by the Rules ( for ſuch 
there are) of Eternal Juſtice; and I look upon this 
as one thar is inviolJable, That no Man can forfeit hi 
Life, in ſuch a Caſe as this is, without two Witneſſes. 
I muſt adhere to that ; becauſe I have heard nothing 
'in this Debarce that can make me quit that Maxim? 
And *tis ſuch an Ancient Land-mark , that I will 
never draw a Curſe upon me and my Poſterity, for 
removing 
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removing of it. I beg Pardon that I ſpeak with this 
Earneſtneſs to you. 

Gentlemen have been pleaſed to make it part of 
their Arguments, The great Danger the Government 
is in, if this Bill does not ſucceed. I will not uſe 
many Words, but I think that Argument ought not 
to be taken in the Grofs. I. ct it be examined, Whether 
this Argument, of the Hazard of the Governwent, 
is of equal Poize for you to break the Eternal Rules 
of Juſtice. T wow quote the Caſe at large, every 
Gentleman knows it, (though there were two Wir- 
neſſes in that Caſe to put an Innocent Perſon to Death ) 
where it was urged, The Romans will come and 
take our State and Nation, But with how much 
Reaſon that was urged; every Body knows ; and how 
far the Government is now in Danger , ler us con- 


ſider. Is this Gentleman out of your Power ? Is the 


Government in Danger of a Man that is your Priſo- 
ner? Is he in open Rebellion againſt you? If this Law 
does not paſs, if you have not your Hands in his 
Blood, is he not under the Power of the Law? Lid 
not he tell you fo himſelf? | 

Every Gentleman ought to have a Zeal for the 
Government, and I wiſh it was as viſible in every 
Thing elſe; but if tliat be ſo, give us leave alſo to 


| ſpeak with Zeal for our Liberty, and Ancient Con- 


ſtitution. The Argument is turned two ways; on 


| one fide you are told, That this probably may make 
| him Confeſs ſomething ; and by others, He is to be 


made an Example of Puniſhment. This is the firſt 
Bill of this Nature; but the ſame Reaſon that 
leads you to this, muſt lead you to all the reſt : The 
lame Reaſon that is ned, for this Bill to make 
him Confeſfs, will lead you to bring in a Bill to make 
him a good Evidence. This every Body muſt allow to 
be the Conſequence of ir. 

How does this Bill come before you ? It comes be- 


fore you upon a Villainous, Scandalous Aſperſion of 


ſme great Men. Though I know them not all, yetI 
p 2 have 
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have a great Value for them, and I would make their 
Caſe my own : But if they were the neareſt Rela- 
tions I had, I would be againſt this Bill even upon 
ay Account ; and let any one Examine the Reaſon 
OT 1t. 

Sir, I wow't run into Precedents ; but only becauſe 
it hath been told you, That the Precedents were made 
in one Reign by one Faction, and then the Attain- 
ders were reverſed in another Reign by another Fa- 
&ion, there is one occurs to my mind, which hath 
been touched at, and is at leaſt of particular Inſtru- 
ion to me: There was a Cale in F4. 3d's Time; 


A King had been Depoſed, and barbarouſly mur- 


thered : There was no diſputed Title, but his Son 
upon the Throne ; the notority of Fact, and its hai- 
nouſneſs ſtirred up many Heats, which brought in 
an Attainder, and particularly of a very great Peer : 
But four Years after, a Bill was brought in againſt the 
Earl of March ; and one of the Article againſt him 
was, That he had procured the Attainder of that 
Noble Lord, under Pretence of ſome Letter or Paper, 
that was ſigned by him ; which, if it was fo, ſays the 
Record, was no Evidence. ' : 

TI lay this before Gentlemen, to ſhew them how 
Things have turned, and Precedents that have been 
made very unanimouſly, but in bad Times have been 
.rurned to ſhed the beſt Blood in. England. Tt grieves 
me to my Soul to hear of Mr, Cornih, whoſe Attain- 
der you have reverſed, to hear that quoted as a Pre- 
cedent in this Houſe : ?Tis not whether two Wirneſies 
be the Rule of Weſtminſter-Hall, "tis the Rule of right 
Reaſon ; and 'tis a Maxim in your Law, Make what 
Law you will againſt the Law of God, tis void : And 
this is the Law of God, and-right Reaſon... 

You mult provide for the' Government, and Armies 
mult do it, when the Courts are ſhut, and Laws are |t- 
lent, but 'tis hard topervert the Methods of Common 


Juſtice without any neceflity, I hope Gentlemen will 
| not 
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not put a hard Conſtruction upon what T have faid, 


I have done ic to diſcharge a good Conſcience. 

Mr. Chanc. of Excheq. Sir, I am for the Commir- 
ment of this Bill, becauſe in my Conſcience think 
Sir Fohn Fenwick is Guilty; and becauſe T think the 
Power of Parliaments may interpoſe in this Matter : 
And if chey have fuch a Power, I think they may 
juſtly exerciſe it in this Caſe. 

Gentlemen ſay, they will not Diſpute the Power of 
Parliament ; and yer in their Arguments they tell us, 
we are not to proceed otherwiſe than aecording to 
the Forms of Inferiour Courts. And if the Parliament 
is not to proceed without ewo V\ itneffes in the Caſe 
of Treaſon, give me leave to ſay, there is no manner 
of room ieft for a Bill of Attainder. unlefs you will 
take the Buſineſs of Inferiour Courts upon your felve: : 
And I am confident ſeveral Gentlemen, it there were 
two Witneſſes, would uſe it as an Argument, What 
have you to do with it, refer it to the ordinary Courts 
of Juſtice? And 1 am ſure that would be very reafo- 
nable, But I do think that Parhaments have this 
Power, and they have always uſed it; and 1 believe 
tis for the Advantage of your Conſtitution. The In- 
feriour Courts are to go by the Letter of the Law, 
and whoever can avoid that, is to eſcape Puniſhment 
there ; but the Legiſlative is not to be dallied with : 
And if the Offence be of that Nature, that Inferiour 
Courts can't reach it, they can go beyond all Forms 
© preſerve the Government. This they have done, 
and upon that Principle you ſit here. Was it by the 
Forms of Common Juſtice below, that you declared 
the Throne to be Vacant, and King Fillizm to be 
Lawtul King ? ls it upon the ordinary Rules of 1/e/?- 
minſter-Hall that his Ticle does depend? No; it de- 
pends upon this Maxim, Thar the Parljament of Zng- 
land are entruſted for the Whole, and may Conſticute 
a Government tor the Preſervation of the Whole. And 
upon the ſame righc Principle that I gave my Vote to 
declare kim Rightin] and Lawtul King, by the fame 
Principle I declare bis Enemies to be Traytors, = 
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You are told here, ?tis according to the Law of 
God and Nature, that there muſt be two Witneſles 
in Caſes of Treaſon : I do not pretend much Skill in 
other Parts of the World, I think 'tis our particular 
Happineſs to have this way of Tryal ; I think in any 
other Part of the World, if he had dealt thus with 
the Government, he would have had another man- 
ner of Proceeding againſt him, than to be Con- 
demned by King, Lords, and Commons : But that 
is your Conſtitution, but it does not hold in other 
Parts of the World. 

Some Gentlemen lay the ſtreſs of their Argument 
upon the ill Conſequence it may have in another 
Reign; I would avoid ill Conſequences in anocher 
Reign as much as I could, but our immediate Care 
is the preſerving of the preſent Conſtitution. 

But if des, all are apprehenfive, that by ſuch 
an Example, if King Fames houtd return, others may 
be puniſhed ; if we may Judge what he would do, 
by what he hath dane, he would go another way to 
work: If he came to London, he would proceed as 
his Party did 2t Dublin, and Attaint all the Proteftants 
in one Common Bill; that is the Frecedent he hath 
{ee, and he will follow. And therefore in Order to 
prevent that, and in Order to puniſh our Enemies, 
and to preſerve the Conſtitution and Preropative of 
Parliament in all Points; and becauſe T am convin- 
ced in my Conſcience he is Guilty, I ſhall give my 
Concurrence for Commitment of this Bill. 

Col. Granville. Sir, I would not prefume to trouble 
you at this time of Night, was the Debate upon a 
teſs Subject than it is; but ſince you are going to pro- 
nounce Judgment in a Caſe of Life and Death, and 
we are told, this Houſe is above any Rule, and that 
we have no Precedent comes up to the Caſe in que- 
{tion, but that every Gentleman is to find out private 
Rules to walk by, I think it my Duty to declare by 
what Rule I ſhall govern my ſelf in this Matter ; 
which is. this, I will deal with Sir Fob Fermvick tO 
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Night, as I would have Mankind deal with me, it L 
was in Sir John Fenwick's Place. Now, it I was In- 
dicted of Treaſon, and not allowed any Trya!, nor 
the Benefit of making my Deience according to the 
known Laws of the Land, I ſhould think my Blocd 
unju{tly fpilt, let me be never fo Guilty. 

The Laws are ſer up for the Defence of every Man, 
and when once we break through them, whatever our 
End may be at that time, and though it may in ſome 
manner ſeem juſtifiable, when it is to come at the 
Puniſhment of an Ill Man ; yet pray conlider, the 
beſt of Men may as eaſily be reached by this Extra- 
ordinary manner of Proceeding, as the worlt of Men. 
And what makes me very cautious, is, that may IHands 
are guiltleſs of Blood yet, and I will take care how I 
begin to dip them in it. And that which will always 
make me cautious in any Caſe of this Nature, is, when 
I read in the Hiſtory of the late Times, that when 
once a Set of People had begun to dip their Hands 
in the Blood of my Lord Srr-frrd, nothing woutd 
quiet them till they had ſtained tneir Hands with the 
Royal Blood. The Laws are fer up as a Common 
Fence between the King and Pezopic; and the King 
(as well as People) is always fatelt when the Laws 
are moſt ſtrictly obſerved. 

I ſhall not pretend to talk of your Power, which 
certainly hath no other Bounds bur your Juſtice and 
Diſcretion ; but I hope you will never exert the Ex- 
traordinary Power that is lodged in you, but in ſuch 
Caſes as will meet with Approbation abroad. Sir, I 
hear our Proceedings upon th's Eili of Atrainder cal- 
led a Tryal, but I cannot think it any; and, with 
Submiſſion, I do think we are a very unfit Court to 
determine this Matter. We fit in f, many Capact- 
ties, *tis hard to diſtinguiſh in what Capacity we Att :; 


Some of us are Witneiſes, ſome are Proſecutors, forme 


others are accuſed ; 'tis hard to be acculed, and to be 
a Judge at the ſame time. I am ſuceT am as much | 
concerned as if I was accuted wy 1cltf, being 16. 
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nearly related to one that is; and it is for hi; 
Innocence and Honour that I think my ſelf bound 
to oppoſe the palling this Bill. For as no Reſent- 
ment ſhall make me do any thing that is unjuſt, ſo T 
fear nothing that he can ſay, and I ſcorn to ſtop his 
Evidence, by cramming a Bill of Attainder down 
his Throat. 

Beſides, it is an unfit thing for any Gentleman , 
who is obliged to be of Counſel for the King, to ſit 
here as a Judge : I think alſo, to proceed in this man- 
ner,isa difreſpe&tful Thing to the King himſelf ; for 
in this Caſe you turn the Throne of Mercy into the 
Seat of Judgment. The King, who ſhould have all 
the ways to ingratiate himſelf with his Subjects, you 
make him, by this Proceeding, to pronounce the 
Sentence himſelf upon the Life of a Subje. le is 
hard therefore to by a Bill to the King in ſuch a 
manner, by which you oblige him either to reject it, 
( which was always looked upon as a Hardihip when 
done) or to paſs Sentence upon this Gentleman, 
which perhaps his Gracious Temper and Mercy makes 
him averſe to. | 

Sir, it is too late to give you other Arguments, 
and you have heard from other Gentlemen a great 
many better than I can give ; but I think this Bill is 
Unjuſt in ics Riſe, evil in the Progreſs of it, and dan- 
Zerous in its Conſequence, and therefore I hope you 
will not Commit it. | | 

Sir H. Crofts. Sir, T did not think to trouble you 
in this Debate, but only for the Arguments that 
have been uſed by ſome thar ſpake lately, who' ſeem 
© lay a great Load upon Men, according as they 
give their Vote in this Matter, becauſe *tis in relation 
£0 the Blood of a Man. TI have conſidered the Point, 
I hope, with as much Caution as any Man within 
theſe Walls, and hope to ad with as ſtri& a Conſci- 
ence as any Man whatſoever ; and ſhall be very glad 
to be informed from thoſe Gentlemen, that have laid 
the ftreſs ſo hard upon Religion, how they can ſhew 
then Ns. IM X by 
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me, that I do not as ſtrictly, as to all Points of Re- 
ligion, give my Vote for pafling of this Bill, as they 
would Excuſe themſelves from ict. I muſt agree with 
thoſe Gentlemen, That you are in no wiſe bound, or 
limited, to the Rules of Weftminſter- Hall ; and there- 
fore what was ſaid upon that, I did not think worth. 
taking notice of: But when we are told, We are 
bound up by the Laws of Nature and Religion. and 
the Law of God in this Matter, that touches me ſo 
nearly, that I muſt deſire thoſe Gentlemen to ſhew 
me in Scripture the Law that they quote. 

If it be the Law of Nature, and the Law of God, 
that every Man that dies muſt be Convicted by two 
Witneſſes, as an Honourable Perſon obſerved, I won- 
der it 15 not obſerved by all Chriſtian Nations and 
Governments, that they are not all governed by this 


| Law; if there be any Dire&ion from the Law of 


God, that no Man is to die for Treaſon without two 
Witneſſes, but he may ſuffer for Murther and Felony 
with one Witneſs. Now, I ſay, I muſt defire the 
Gentleman that aſſerts it, that he would pleafe to 
ſhew me it in Scripture, and I will be entirely of his 
Opinion : Burt cill T hear that very plainly proved, tis 
not within my Reading nor Remembrance ; and there- 
fore I defire it may have no weight. And now I am 
up, I ſhall give you my Reaſons why I ſhall give my 
Yote for this Bill. 

The Reaſon that Governs me, is the Preſervation 
of the Government, and the Commonwealth under 
which I live, and which I think, I am, in the Station 
wherein I ſtand, bound to preferve, by all che Rules 
of Juſtice imaginable, Now, it your Law hath 
bounded Inferiour Courts, but have not bounded you 
i2 this Matter, though you have faid Inferiour Courts 
Ihall not determine and give Judgment in ſuch a Caſe, 
yer, I think, you are not bound up fo here : Bur if 
the Matter be proved to my catisfathiFn, I may give 
my Judgment according to the Evidence that comes 
before me, without that ReſtrjRion. 


p 4. Put, 


( 280 ) 

But, Sir, this ought not to be done, tis faid, but 
upon Extraordinary Occaſions. You were told, fome 
Time ſince, of che Caſe of the Duke of Monmouth; 
but it was faid, That he was Attainted becauſe he was 
in Arms, and could not be come at otherwiſe : But 
T think this is a parallel Cafe ro' that, if not much 
ftronger ; for here is a Perſon that hath been Accuſed, 
and tully Proved to have been in Rebellion, and in 
TFreaſonable Practices with your Enemies, to bring an 
Invaſion upcn you, and to ſubvert your Government ; 
and though he hath not been proved to have been in 
chat ſingle Ac of the Aﬀafiination, yer there is ſuch 
a Correfpondence between one and the other, that [I 
do look upon him as equally Guilty of both. There- 
fore this having been fo fuily proved, and the Perfon 
chat ſtands accuſed being out of the reach of the com- 
mon Courſe of the Law.; What Remedy have you, 
but to fly to your Legiſlative Power, to Attaint him 
upon the Grounds and Allegations in your Bill ? That 
one Witneſs is withdrawn, I am very well farisfied, 
and I think we may preſume *tis by his own, or his 
Friends Encouragement or Procurement. And 1 do 
take this to be as reaſonable a Ground for your Bill, 
as any Thing in the other Cafe: And I know not 
what 15 an Extraordinary Caſe, if this be not one. 1: 
it not an Extraordinary Caſe, for a Plot to be laid for 
che total Subverſion of this Conſtitution, and our Re- 
figion for ever, and we cart come at it to punith it 
another way ? But it hath been faid, the Safety of the 
Government does not depend upon him : If we ac- 
quit him, we are to acquit every one alike : I hope 
the Government does not depend upon him alone; but 
if you clear him, there is the ſame Right ro clear any 
Criminal whatſoever, and we may be anſwerable for 


any future Miſchief that happens to this Government. | 


Sir, ſince T am brought upon giving my Judgment in 
this Matter, (though I come as unwillingly as any 
body'to it) T muſt go according to my Conſcience; 
and til]: I can fee ſomewhat of the Law of God, _ 
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has been hinted at, made one, I muſt go according 
to the Law of my Reaſon ; and that is, that I mult 
be for this Bill. | 

Ld. Norreys. T will not pretend to tell you what 
the Authority of this Houle is, 'tis what they pleaſe 
to make it : Bur T am ſure they will ground it upon 
g00d Reaſon ; but I think the Reaſon. chietly given 
tor the Commitment of this Bill, leaves you a Lati- 
tude to do what you pleaſe, and give no Reaſon at 
all ; for it is only to ſay, I am convinced in my Con- 
ſcience this Man is Guilty ; no matter upon what 
Proof, no matter whether any Proof or not, you may 
believe it from his Life and Converſation, and the 
Company he keeps, or from his Intereſt , and that 
may be Argument enough to find a Man Guilty. But 
all I know a Reaſon better grounded than this, I can- 
not be for the Commitment of this bill. | 

Sir Chrift. Muſgrave. I am ſure ar this time of Night 
| am unfit to ſpeak in ſo great a Matter; I muſt con- 
fels I ſhould not have troubled you, if it had not been 
in the Caſe of Blood. 
| You have had a great Debatz hefore you of the 
Power of Parliaments, and that hath been ſufficiently 
argued ; and I have not Learning enough to give you 
any Precedents that have not been already quoted : 
Eut every body does agree in this, That what Power 
you have of this kind, is not to be exerciſed but upon 
Extraordinary Occaſions. Now, I would be glad to 
know, Whar this Extraordinary Occaſion ts ? 
' Every body allows, That Treaſon is the greateſt 
Crime a Man can be Guilty of; and the Charge of this 
Gentleman is High Treaton : But therefore, in this 
Caſe, muſt you exerciſe this Authority ? Pray where- 
in does this Caſe differ from any other Cafe of High 
Treaſon, that any other Perſon may be Practifng 
aganiſt the Government ? All the Difference T can 
make of ic, confiſts in two Points ; the one is, That 
he hath Prevaricated with the Government ; and the 


other, That Gentlemen ſay he hath been a Means of 
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Procraſtinating his Tryal, in which Time an Evidence 
had made his Eſcape. Sir, I will allow you, that *tis 
a very great Crime tor any one to aſperſe ſo Great 
Men as he hath done ; but I would be glad to know, 
whether there being ſuch an Ingredient, it be ſuth- 
cient to Attaint him of High Treaſon upon that 
Account. 

Then as to that of a Witneſs being gone, Gentle- 
men have ſaid, They are apt to believe, and there is 
great Preſumption that he hath been the Occafion of 
this Goodman's being gone. Is that an Ingredient 
ſufficient, though at preſent it hath not been proved 
to you ? But if it had been proved, I ſhould not how- 
ever think that is Treaſon. Then if this be the only dit- 
ference between this Gentleman, and any other Per- 
ſon that jhall be practiſing to Subvert the Government, 
] would know, it there be but one Witneſs againſt 
any Man, for Confpiring againſt the King, it they 
may not have recourſe to this Precedent, to proceed 
againſt him by Bill of Attainder? For the Argument 
is, Whoſoever is endeavouring to Subvert the Go- 
vernment, provided there be but one Witneſs, you 
are obliged, by vertue of your Legiſlative Power, to 
bring a Bill of Attainder againſt him. And what 
then? Of what uſe is the great Care and Wiſdom of 
your Anceſtors, and your ſelves too, that where a 
Crime is {o grear, and the Puniſhment ſo grear, there 
ſhould be two Witneſles ? 

I was mightily ſurprized to hear Gentlemen tell 
you, That two Witneſſes is a Form in your Law,and 
a Form in inferiour Courts : I never could believe 
that was a Form; for according to your Law, no 
Man ſhall be declared Guilty of Treaſon, unleſs there 
be two Witneſſes againſt him ; fo that ir gives, in 4 
manner, a Determination to the Crime z that I cake 
to be the Caſe. 

A Gentleman told you, That he was fully ſatisfied 
by the Proof, that this Gentleman is Guilty : But how 
can a Man fatisfie his own Conſcience, to Condemn 
| {6 an Tex ſees 
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any Man by a Law that is ſubſequent to the Fact ? 
For that is the Caſe; and pray ſee the danger of Pre- 
cedents : It now will appear upon your Journal that 
ou have cauſed to be read, a Depoſition of a Per- 
||! {on thar was abſent, taken before a Juſtice of Peace, 
when the Perſon accuſed had no Opportunity to In- 
terrogate him, and likewiſe that you have heard a 
Witneſs as to'what a Man {wore in the Tryal of ano- 
ther Man. All this will appear upon your Books. 

And truly, I would be glad to know if another 
Age may not be apt to think that you took theſe to 
make good the Defect of another Witneſs ; and then 
I muſt Appeal to you, it you have not admitted of 
a Teſtimony, which by no Law 1s admitted. 

They ſay, you are not tyed to the Rules of We/t- 
minſter-Hall, nor their Forms : Is there any Law in 
being, that ſays, a Judge may hear a Witneſs as to 
1 What was Sworn upon the Tryal of another Perſon , 
' toCondemn him that was not Party to that Tryal ? 
If there be no ſuch Law, then the Rule is founded 
| upon Juſtice and Common Right, that nothing ſhall 

be brought againſt a Man when a Man was not a 
Party when the Oath was made, and he had no Op- 
portunity to Examine him. 

I thought it my Duty to tell you, That when you 
have made this Precedent, if any Perſon ſhall be Ac- 
cuſed of Treaſon but by one Witneſs, there will be 
the ſame Reaſon ro proceed thus againſt him. 

Then (being a little before Eleven a Clock at 
Night) the Queſtion was put, Wherher the Bull 
fhould be Committed ? And the Houſe Divided. 

Ayes 182. Noes 128, 

So it paſſed in the Affirmative, and the Bill was 

Committed to a Committee of the whole Houſe. 


: Penerss 20 die Novemors, 1696. 
The Houle Reſolved into a Committee of the whole 
Houſe upon the ſaid Bill, and ſeveral Words being 
offered as an Amendment to the ſaid Bill, ro Impor: 


Sir 
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Sir Fobn Fenwick's being Guilty ; at laſt the Words 
that were Agreed on, were theſe, (Of which Treaſon; 
the ſaid Sir John Fenwick & Gailty:) It was alfo 
Propoſed to the Conſideration of the faid Committee, 
Whether the Lords Spiritual ſhould ſtand in the En- 
acting Part ? But upon looking into ſeveral Acts of 
Attainder, it appeared they were mentioned in all 
of them, in the EnaQting part, and ſo the Com- 
mittee was ſatisfied in that Point; and they were 
left to ſtand in the Bill by general Conſent, and 
the Bill waz Ordered to be Reported to the Houſe ; 
and afterwards upon the Report, the Houſe agreed 
with the Committee in? the aforeſaid Amendment 
of the Words, Importing Sir Fohn Fenwick's being 
Guilty. 


Mercurii 25 die Nowembris, 1696. 
The faid Bill againſt Sir Joby Femvick was Read 
the Third Time. 


Mr. Methwen. Mr. Speaker, I have not troubled | 


you in any of thoſe long Debates you have had 


upon this Occaſion, and do it unwillingly now ; bur | 
I do think it every Man's Duty, in a Caſe of this great * 
Importance, freely to own his Opinion, and give his * 


Reaſons for it. 


The greateſt part of the Debate hath run upon two ; 
Things ; on the one ſide, the Inconventency of Bills | 


of Attainder, or at leaſt the having them roo frequent, 
On the other ſide, That it is necetlary to have them 
jomerimes, thar no Perſons might think they were out 
of reach, if they conld evade the Laws that were 
made to Puniſh o:dinary Offenders. 
' T think, both theſe Points too general, and that this 
Bill, as every other, ought to have its Fate upon the 
particular Circumſtances of the Cale before you ; and 
whoever gives his Aﬀficmative to this Bill, oughe to be 
convinced, that Sir Fobn Fenwick is Guilty of High 
Treaſon; and alſo, that there are nana 
Reaſons why the Nation does Profecute _ in fo 
& | Xtraol- 
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Extraordinary a Manner; and I do think neither of 
theſe is ſufficient alone. 

If between the Inditment and Arraignment, or 
Tryal, Goodmen ſhould have died, and there had been 
no other Reaſon for Attainting Sir Fobx Fenwick, but 
only the want of his Evidence, I ſhould not have 
thought it a ſufficient Reaſon, though we ſhould have 
had an Opportunity of being informed of his parti- 


cular Evidence, and believed him Guilty ; and if Sir 


7obn Fenwick does not appear Guilty, I do not think 
any Reaſon of State can juſtifie this Bill, though he 
hath Prevaricated, and behaved himſelf to the diſfſa- 
tisfaction of every body ; therefore, I think, there 
muſt be both theſe. 

You have heard the Evidence, T ſhall not repeat it, 
but rather come to thoſe things that diſtinguiſh Sir 
Fohn Fenwick's Caſe; only thus, you have received 
the Evidence againſt Sir Fobn Fenwick, and given him 
Liberty to make his Defence, and have fully heard 
him, which I think hath altered the Reaſon of a 
great many Precedents cited irom my Lord Coke,and 
other Authors. LO 

That which Diſtinguiſhes this Caſe, is the great 
Danger the Nation was in from this Conſpiracy, and 
the Senſe the Nation hath had of it; and I find, by 
the general Opinion of all Perſons, this Danger is not 
thought yet at an end. | 

There ſeems likewiſe to be an Opinion as general, 
That Sir Fobn Fenwick could have contributed to your 
Safety by a Diſcovery. | | 

The next Circumſtance is, that Sir Fohn Fenwick 
knowing this, and the Expectation the Nation had 
from him, that he could have contributed to your 
Safety, hath made uſe of that to put off his Tryal; 
and'at laſt, has made ſuch a Paper as does ſhew an 
Inclination to do ,you all the Prejudice he can, and 
tended to the Creating of New Dangers, and by thus 
means Sir 7obn Fenwick, againſt whom there was two 
Witneſſes when he was Indicted, hath delayed ws 

| Tryal, 
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Tryal, ſo that now there is but one ; and there is 4 
violent Preſumption, that this Perſon is withdrawn 
by the Practice of Sir Fohn Fenwick's Friends. 
There remains yet with me, as great a Conſidera- 
tion as any of theſe, The Publick Reſentment of the 


Nation for ſuch his Behaviour, is the only means his 


Prattice has left you to prevent the Danger that yet 
remains; and it ſeems neceſſary for your Safety, to 
come the next beſt way to what he could have done 
for you by his Diſcovery. 

Againſt the Evidence that hath been given, there 
have been great Doubts raiſed, not ſo much whether 
it be ſuch Evidence as ought. to. incline us to believe 
him Guilty : But whether it be ſuch as you ſhould 
hear in the Capacity you are in ; and whether alter 
it is found ſuch as it is, that is to ſay, not ſuch as would 
Convict him upon another Tryal, Whether you 
ought to Credit it, and that it ſhould influence you to 
give your Vote for'this Bill of Attainder ? This is a 
Doubt that -I find weighs generally with them that 
differ from me in Opinion about this Bill ; and there- 
fore I deſire leave to ſpeak to that Particular. 

"Tis faid, That you are Trying of Sir Fohn Fer- 
wick, that you are Judges, and that you are both 
Judges and Jary , and that you are obliged to Pro- 
ceed according” to the ſame Rules, though not the 
Methods of Weſtminſter- Hall ; 'Secundum allegata & 


robata. 

But the State of 'the Matter, as it appears to me, 
1s, That you .are here in your Legiſlative Power, 
making a New Law for the Attainting of Sir Fob» 
Fenwick, and for Exempring his particular Caſe from 
being Tryed in thoſe Courts of Judicature, and by 
thoſe Rules which you have appointed for the Tryal 
of other Cauſes,and Trying cf it your ſelves, (if you 
will uſe that word, though improperly ) in which 
Caſe the Methods differ trom what the Laws made 
by your ſelves require in other Caſes; for this is never 


to bs a Law for any other. | 
Methink: 
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Methinks this being the State of the Caſe, it quite 
puts us out of the Methods of Tryals, and all the 
Laws that are for limiting Rules for Evidence at 
Tryals in Weſtminfter-Hall, and other Judicatures : 
For it muſt be agreed, the ſame Rule of Evidence 
muſt be obſerved in another Place, as well as We - 
minſter-Hall, T mean in Impeachments, and it has al- 
ways been ſo taken. 

The Notion of two Witneſfes being neceſſary, has 
ſo much gained upon ſome Gentlemen, that we have 
had it faid, 'T hat this is required by the Law of Na- 
ture, the Univerſal Law of Nations, Nay, by the 
Eternal Law of God. And I think, if it was ſo, 
there would be no doubt but it would oblige us. 
| And therefore to go to the bottom of the Matter : 
That any Man deſerves to be puniſhed, is becauſe he 
is Criminal. That this or that Man delerves it, is 
becauſe he is Guilty of a Crime, let his Crime be made 
evident any way whatſoever; for whatſoever makes 
the Truth evident, is, and is accounted in all Laws 
to be Evidence. 

Now the Rules for Examining whether any Per- 
fon is Guilty or not, and the Evidence that is allowed 
as ſufficient is different in all Nations, no two Nations 
agree in the ſame Evidence for the Tyal of Cri- 
minals, nor in the Manner of giving the Evidence 
againſt them. 

Your T1yals differ from all other Nations, not 
only that you are Tryed by a Jury, which is parti- 
cular to you, but that the Witneſſes are to be produ- 
ced Face to Face before the Offender ; and you have 
made Laws that there ſhall be ewo Wuneſles in Cafes 
of High Treaſon, and herein you are the Envy of all 
other Nations. 

Sir, the Evidence that is to be given againſt C1i- 
minals, differs in the fame Nation when the Offence 
differs; there is a difference between the Evidence 
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to Convict a Man for the fame Crime, hath been 
different in the ſame Nation at different times. No 
doubt, by the Common Law of England, that Evi- 
dence was ſufficient to Convict a Man of any Crime, 
which was ſufficient to make the Jury believe the 
Perſon Guilty. Thus before the Statute of Ev. 6. 
a Man might be convicted of Treaſon by one Wit- 
neſs, though that Statute was made upon great Rea- 
fon, and appears to be for the Publick Good, by the 
general Approbation it hath received; but I don't 
think in your Proceedings here, you are bound by 
it, 

But, Sir, it is ſaid, Shall we that are the Supream 
Anthority ( as we are part of it) go upon leſs Evi- 
dence to fatisfie our ſelves of Sir Fohn Fenwick's Guilt, 
than other Courts? And ſhall we refort to this Ex- 
traordinary Way in this Caſe ? > 

Truly, if it did ſhake the Manner of Tryals be- 
low, I ſhould be very unwilling to do it; but I do 
take ic clearly, that it caninot make the leaſt alteration 
in the Proceedings of any Court, bur on the con- 
trary, I think there is no ſtronger Argument for your 
reſorting to this Extraordinary Way, than that of the 
Care and Caution with which your Law hath provided 
for the Defence of the Innocent. For it we conſider 
all thoſe Laws that liave been made tor that purpoſe, 
*tis plain it muſt have been in the view of our Ance- 
ſtors, that many Criminals might by this means eſcape. 
Your Laws are made for your Ordinary Tryals, and 
for thoſe things that happen uſually,and thereis no Go- 
vernment we know in the World where there is not 
refort to Extraordinary Power in Caſes that require it; 
your Government indeed hath this Advantage, That 
you can keep to Rules which others cannot : For ina 
very wiſe Government (as was obſerved by a Perſon 
that was in this Houſe the laſt time this was Debated ) 
all the ways of puniſhing Crimes cf this Nature, are 
Extraordinary. Perſons are condemned there,not only 
unheard, but they are condemned before they are 
accuſed, 
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accuſed, and that is thought neceſſary there, which 
will not be endured here: And yet that Government 
hath continued ſo many Hundred Years, and no 
endeavours have been to alter it, though ſo many 
Noble Families have ſuffered by it, becauſe they are 
convinced as to their Conſtitution 'tis neceffary. 

The next Argument is from the Precedent you are 
about to make, and you have been told, whatever _ 
the other Precedents have been, what you do now, 
will be a Precedent for you and your Poſterity, and 
whilſt chatArgument is uſed only to make you cautious, 
and to make you conſider well, whether 1t is accord- 
ing to the Duty to your Country to paſs this Bill 
(which no doubt is the only Queſtion before you ) 
'tis a good Argument, | 

Sir, if this Precedent ſhall appear to Poſterity to 
be a Precedent of an Innocent Man, or a Perſon 
whoſe Guilt was doubted of, or one whoſe Guilt did 
plainly not appear, and this Bill ſhou!d be carried by 
a prevailing Party, I do agree it was a very 1ll Pre- 
cedent : But if the Caſe be, that this Precedent will 
appear to Poſterity upon the Truth of the Thing, to 
be a Precedent made of a Man notoriouſly Guilty, of 
a Man that had deſerved this Extraordinary way of 
Proceeding, and this general Reſentment of the Na- 
tion, and that nothing coald have hindered this Man 
from the Common Juſtice of the Nation, but his ha- 
| ving endeavoured to elude it in this Matter, and if 
| itappears that you would not be put off ſo, but that 

your Indignation made an Example of this Man, T 
ſhall not be ſorry it ſhould appear to Poſtericy, bur I 
believe Poſterity will (as I think they ought ) thank 
you for it. 

Sir, I do ſay. for my own particular, white I am 
Innocent, I ſhould not think my Life in danger ro 
be judged by 400 Engliſh Gentlemen, and the Peerage 
of England, with the Royal Afſent; and when I re- 
fle&, 1 can't be of Opinion, That the Government 
could haye procured a Parliament to have Pry - 
U ang 
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Bill of Attainder againſt my Lord Ruſſel, or Mr. Csr- 
mh or even Mr. Col/ledge: 1 don't think all the Power 
ot the Government could have prevailed to have 
done that, although they could prevail to have them 
condemned by the Forms of Law ; and herel ſee that 
a great many Gentlemen have oppoſed every ſtep of 
this Bill, for fear of making an ill Precedent; yet 
thoſe Gentlemen do believe in their own private Con- 
{ciences, that he is Guilty ; and I cat think, that 
any Innocent Perſon can be in danger by ſuch a Bill, 
when Gentlemen oppoſe this Bill only upon the Pru- 
dential part, though they ſtill confeſs him to be 
Guilty. | | 

The Concluſion I make for my ſelf is, That I am 
convinced in my Conſcience ( which I think is ſut- 
ficient, when I Ad in the Capacity I now do) that 
Sir John Fenwick is Guilty of High Treaſon, and that 


there are Reaſons ſo Extraordinary to ſupport this Bill 


of Attainder, that I do not ſee how any Perſon that 


is ſo convinced, can refuſe to give his Affirmative to | 


this Bill. 
Sir Godfrey Copley. Sir, I am very ſenſible a great 


deal hath been ſaid npon this Subject ; but I think * 


there 15 ſomething in Duty incumbent upon every 
Man, eſpecially upon me, who can't concur with the 
2eneral Senſe of the Houle, to give my Reaſons for 
my diſagreement; and I will make uſe of no Argu- 
ments but ſuch as I can't Anſwer my ſelf: A great 
deal hath been ſaid upon this Debate, by Gentlemen 
Learned in the Law; and many of theſe, though 
they have ſaid they would not ſpeak againſt the Power 
of Parliaments, yer the greateft part of their Argu- 
ments have touched upon your Method of Proceed- 
ings; and to ſhew you how they interfere with the 
Rules of I/etminſter- Hall, fo great is the force of Cu- 
{tom and Education ; but I acknowledge ſome have 
brought us Arguments quite of another ſtrain. 

I rake the Puniſhment of Offenders to be one 0 
the neceſſary Supports of all Governments, and all 
SOCIETIES 
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Societies of Men have laid down to themſelves ſome 
Rules, by which they judge whether Perſons acculed, 
are Innocent or Guilty ; therefore in a Matter of this 
Extraordinary Importance, it is proper to confider 
what Rules we have to go by. | 

It is the Cuſtom and Law of our Nation to require 
ewo poſitive Witneſſes to prove Treaſon, and though 
I think without the utmoſt neceflity it 15 not prudent 
to deviate from that Rule, yet I will not Argue from 
thence that we are tied up to it; ho, it is moſt cer- 
tain on the other hand, that the Legiſlative Authority, 
which hath Power, it they think good, to Abrogate 
all Laws now in being, cannot be tied up to any Rules 
of Humane preſcription. But, Sir, there are the 
Eternal Rules of Equity, and Juftice, and Right Rea- 
ſon, and Conlcience; and theſe I think are unalter- 
able, and never to be fwerved from ; and therefore I 
jhall take the Liberty to ſee how far agreeable our Pro- 


ceedings are to theſe Rules. 


Sir, I look upon it as a Fundamental Breach of theſe 


, Rules, for an Accuſation to be given in againſt a Man 
. behind his back, by he knows not whom, or by any 
with whom he is not confronted and brought Face ro 


Face. | | 
I am one of choſe that look upon Sir Fobn Fenwick 
to be Guilty, and there is a Proof of it by one Wit 


; heſs; and to this you have addetd an Indictment thar 
, proved. Now, I muſt needs own, that I think that 


to be ſo far from giving atty Credit or Strength to the 


| Evidence, that in my Opinion the Injuſtice which 


attends it, makes the Scales lighter than they were b2- 
tore. For if any Bill or Writing Sworn behind a 
Man's back, may be uſed as part of Evidence, I do 
by parallel Reaſon Argue, that the like may make up 
the whole, at one time or other ; and then the Infor- 
mation of any two profligate Knaves before a Secre- 
tary of State, or a Juſtice of Peace, ſhall be ſuffici- 
ent, without any Living Teſtimony, to make a Man 
rin the hazard of his Lite. - | 
U 2a Then, 
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Then, Sir, I am not at all convinced of the Ne- 
ceſlity of this Proceeding ; I muſt confeſs that thoſe 
that brought this Matter before us, are much wiſer 
than I, and therefore I will not Examine what Rea- 
{on they had to do it : But it is fo little agreeable to | 
me, I wiſh it had not come here. But is it to be ſup- 
poſed, that your Government is in hazard by any 
Man that is faſt in Newgate? Can any Man think that 
Sir Fohn Fenwick can do any thing in his Condition 
to hazard it Can you expect that a Man chat hath 
been ſix Months in Priſon, and no body came at him, 
that he may make ſuch a Diſcovery as may be worth 
your while 2 But ſuppoſe you had a Man of Inven- 
tion and Practice, what a Spur do you put to it? 
May not a Man of Parts, when he hath no other 
way to ſave himſelf, may not he form ſuch a Plor, 
as ( ſhould it gain belief) might make the beſt Sub- 
jets in England tremble ? 
'Tis not Sir Fobn Fenwick's Life which I Argue for, | | 
I do not think it of fo great Value, to deſerve fo long | * 
and ſolemn a Debate in this Houſe, nor the Conſide- ; 
ration of fo great an Aſſembly after this manner. But * 7 
p 
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I do fay, if this Method of Proceeding be warranted | 
by an E»gi/h Parliament, there is an end to the De- ! 1 
fence of any Man living, be he never ſo Innocent. | ? 
Sir, I remember I heard it mentioned on the other # 
ſide of the way, by an Honourable Perſon, who never 
lets any Argument want its weight ; That King Fame 
Attainted a great Number of Perſons in a Catalogue, 
in a Lump. Sir, I am not afraid of what Arbitrary 
Princes do, nor an T:|þ Parliament; but I am afraid 
of what ſhall be done here: IT am concerned for the 
Honour of your Proceedings, that it may be a Pre- 
cedent to a future Parliament in an ill Reign, to do 
that which I am ſatisfied you would not do. I had 
ſome other Thoughts, which I cannot 1ecollect, 
though theſe Reaſons are ſufficient to convince me. 
Mr. Foley, the Speaker's Son, Sir, the Worthy Gett 


tieman thar ſpake firſt upon this Debate, calls me of | 
le 


| 
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He faid, That he thought in this Matter, every one 
ought to give the Reaſons of his Opinion ; and m 
giving the Reaſons of my Opinion, I do ſolemnly 
Proteſt, I do it with the ſame Sincerity as I would 
do, if I was upon my Oath, and of a Jury. 

The Worthy Gentleman faid, That if there could 
be any danger from this Precedent, that an Innocent 
Man might loſe his Life, he would not be for it; I 
deſire that he would conſider, whecher there be al- 
moſt any Inſtances of any Innocent Men that have 
loſt their Lives, but what has proceeded from Prece- 


_ dents that have began upon Guilty Men. The fame 


Gentleman told you, That if we did not believe 
dir 7ohn Fenwick to be Guilty, no other Conſideration 
ought to move us to be for this Bill. Now the Rea- 
ſon I am againſt this Bill, is, becauſe ir does not ap- 
pear to me from the Evidence that hath been given at 
the Bar, that Sir Fohn Fenwick is Guilty. And I do 
think, that which is not Legal Evidence, is no + vi- 
dence; and I do think, That all the Lawyers that 
have ſpoke in this Matter, have allowed it to be no 
Legal Evidence. And 1 deſire Gentlemen will con- 
ſider, if it has been thought unreaſonable that Men 
ſhould be convicted upon ſach Evidence, Why now 
it ſhould be ſaid to be neceffary 7 I think a Saying of 
my Lord S:rafford upon his 1 ryal very applicable to 
this Caſe ; If a Pilot was to direct a Ship in a dange- 
rous Sea, and there was no Buoy to direct his Courle, 
it he then ſplit his Ship, he waz Excufable ; bur it 
there was a Buoy up, then he was Accountable tor ir. 
Now, comparing our Government to the Sea, there 
have been many Rocks and Sands, and many Men 
have loſt their Liyes by them, but the Treaſon þ1!7 
icems to be ſet as a Buoy to avoid that Miſchief for 
the furure. Now, if we ſplit upon thefe Rocks, 1 
ſhall think we are bur il! Pilots. [ 

Upon a former Debate we were told, We are nat 
ted up to the Rules of Weſtminſter- Hall, and it was 
ufficient to juſtifie a Man in giving his Vote for this 
I = "WI Bill, 
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Bill, That he was ſatisfied in his own private Opi- 
nion that Sir 7obn Fenwick was Guilty : See the Con- 
ſequence of that, I do believe in my own private 
Opinion as much as any body that Sir Fohn Fenwick 
is Guilty, but in Things that I have as much believed 
as I do this, I have found my ſelf miſtaken. 

When a Jury acts according to Legal Evidence, that 
they have no Reaſon ro miſtruſt, they are in no man- 
ner of blame : And if this Gentleman ſhould prove 
Tnnocent, when you have taken away his Life, and 
his Eftate, and ruined his Family, all that you have 
to fay for it is, That you have acted according to the 
beſt of your own Underſtandings, guided by your 
own private Opinion. 

Were this the Caſe of Sir John Fenwick only, and 
I not to give my Vote; I reckon him ſo deſpicable, 
and becauſe I believe him to be a Traytor, and I 
think the worſe of him tor the Part he hath acted 
ſince he was in Cuſtody, I ſhould not concern my 
ſelf about it. But when I ſpeak againſt this Bill, I 
ſpeak on the hehalf of all thoſe that may hereafter 
iuffer by ſuch a Precedent as thiz. Thoſe Precedents 
tat have been urged, don't come .near this Point. 
And though the Power of the Parliament is above 


that of other Courts, yet there hath been no Pre- 


cedent that comes up to this, That we ſhould pals a 


Bill to Atcaint Sir Fobn Fenwick, becauſe he will not | 
give Evidence, or there is no Evidence againſt him. | 
1t Sir Fobn Fenwick be to be Hanged, becaufe there | 
is but one Evidence againſt him, any Man in the 


World may ; and then I think every Man's Life de- 
pends upon it, Whether this Houſe do like him or not. 
Confider what Opinion you your ſelves have of the 
Judgment of Parliament in Caſes of Election ; I think 
if this Bill does Paſs, every Man's Life will be as pre- 
carious as his Election. 

We have been told, how much Danger the Go- 
vernment will be in, if this Bill does not Paſs: I have 
as much Zeal for this Government as any Man = 
; p 
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all the Government is concerned in it is, That a Man 
chat you think a Traytor ſhould live. And I do think 
the Government is no more concerned in his Life, 
than in the Living of any Facobite in England. Bur, 
on the other hand, I think the Lives and Libertics of 
the Subjects of England are concerned, and, by this 
Bill, you will make all their Lives and Liberties pre- 
Carious. 

I am not for bringing the Blood of Sir obn Fer- 
wick upon me, or my Poſterity ; nor can I give my 
conſent to a Precedent for them to be Hanged with- 
out Evidence. | 

Lord Cutts. The Worthy Member that fpake laſt but 
one told you, That he thought the Life of Sir Fobn 
Fenwick was not worth the Conlideration of this Al- 
fembly ; I do differ from him in that. It the Scrip- 
ture tells us, That the moſt inſignificant Creature does 
not fall without God Almighty*s Conlideration, [ 
think the Life of a Gentleman may be thought worth 
ours. 

The Worthy Gentleman that ſpake laſt told us ,; 
That he did believe in his Conſcience Sir Fobr Fen- 
wick to be Guilty : But becauſe he hath found himſelf 
Miſtaken formerly, when he believed Things with the 
{ame appearing Certainty, therefore he may be mi- 
Itaken now. I hope Conroy will not preſs an 
Argument upon our Judgments, from Precedents that 
are only Miſtakes : I do agree, That any Man may 
be miſtaken in a Thing which at that Time he thinks: 
himſelf moſt certain of; but till that Miſtake appears, 
I fay, it ought not to make him doutt of any Thing: 
that he does clearly and diſtinaly perceive : It other- 
wiſe, there is an end of all Religion and Law ; and 
it ſhakes the Foundation of the molt certain Beliet a 
Man can entertain. 

As it appears to me, ſome Gentlemen ſeem ta. lay. 
4 greater ſtreſs on ſome Things than they deſerve, 
and are not pleaſed to anſwer fome Arguments ; and: 
therefore I deſire leave to. mY co two or three Points, 

4 in 
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in ſhort. T ſhall not ſay any thing of the Authority 
of Parliaments, it ſpeaks it {if » nor of the different 
Conſideration of onr Proceedings, and that of In- 
feriour Courts, that ſeems to be agreed : But I ſhall 
apply my ſelf particularly to mention ſome Things 
upon Sir fob» Fenwick's Caſe, and in that take care, 
as near as I can, not to trouble you with any Thing 
I have ſaid upon this Subject 

I cawt but obſerve, That every Gentleman that 
ſpeaks againſt this Bill, begins with an Introduction 
that he believes him Criminal, which does ſomewhat 
aſtoniſh me ; I hope they will Explain themſelves a 
little. But to the Point, as'to Sir Fohn Fenwick's Caſe; 
T did take the Liberty in a former Debate to obſerve, 
That it was not only a Conſpiracy againſt the Law- 
ful King of Frgland, but alſo for the bringing in a 
Tyrannical and Foreign Power upon you. But there 
15 one Conſideration I did not mention then, becauſe 
I chought what I ſaid carried ſo great Weight, it 
needed it not ; I do ſay, not only as a Chriſtian, as 
an Engliſh-man, and as a Subject of this Government, 
againſt which he hath committed a Crime of the 
higheſt Nature : But I will fay, as a Man of Honour, 
that he hath ated contrary to the Rules of Honour ; 
I think Sir Fob» Fenwick had made a much better Fi- 
gure, if he had appeared in Arms in Flanders, where 
he might have Charged this Prince at the Head of his 
Troops, than baſely to have contrived his Death in 
this manner. 

. Sir, I have only one Thing more that I deſire to 
ſpeak to (for what I ay, is more for my own Infor- 
mation than to decide any Man's Opinion turther 
than he agrees with it: I ſay) moſt Gentlemen have 
likewiſe owned, That if they thought this an Extra- 
ordinary Cafe, they would be for this Bill. 1 do ſay, 
as it appears to me, I do think, if ever there was an 
Extraordinary Caſe, this is one ; and if ever any Go- 
vernment was in Danger, this is, or may be, upon 


your Reſolution to Day. A great deal of itreſs bath 
been 
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been laid upon this Argument, That Sir Fobn Fenwick 
is in Hold : I take that tobe nothing; for they keep a 
Combination together ſtill. *Tis by Rewards and 
Puniſhments that all Governments are ſupported. 
Robberies, that were ſo common in France, that you 
could not walk after it was dark, by Puniſhments 
they have brought it to that, That you may ride 
from one end of it to another, with a Purſe of Gold 
in your hand. And if you think it a Trifling Mater, 
That wicked Men that have ſuch Inclinations ſhould 
eſcape, I don't doubt but you may have Plots every 
day. 
I don't doubt but this Gentleman knows a great 
deal that he hath never laid before you 5 I would 
not be thought to preſs it as an Argument that he 
ſhould be Condemned, becauſe he won't Confeſs:; 
but I will be bold to fay, if he does know of a great 
many Perfons that have been concerned in this Buſi- 
neſs; if he knows of a Riſing that was deſigned, when 
this Conſpiracy was to be Executed ; (and it may be 
Executed ſtill, if Things ſhall be ripe for it) I ſay, 
though you keep him in Hold, ic will be an Encou- 
ragement to them to go on in their Cabals, in buying 
of Arms, &c. I think the Matter before you 1s no 
leſs than the Fate of England, and the Fate of Earope, 
and of all your Poſterity ; I am ſure it is : And give 
me leave to ſay to you one Thing that is Matter of 
Fact, There are thole Stories infinuated abroad, and 
thoſe Matters of Fad aſſerted, with relation to a Con- 
ſpiracy, and reviling this Houſe, that are nor fit for 
me to repeat. Put your Enemies laſt Year, before 
the breaking out of this Conſpiracy, had the ſame 
fort of Meetings, and the ſame fort of Diſcourle, as 
they have now. TI will end with proteſting to you, 
That I] deal wich Sir F4bn Fenwick with the ſame Can- 
dour and Hanour, as I ſhall always defire to be dealt 
with my 4elt, 

Sir Godfrey Copley. That Noble Lord miſunderſtood 


my meaning, as to the ſmall Vajue I put upon Sir 
Tohn 
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Fohn Fenwick : T meant, That Sir Fobn Fenwick, con- 
fidered as a Private Perſon, accuſed in another Place, 
it was not worth while for this Houſe to ad in their 
Legiſlative Capacity upon him. 

Sir Charles Carteret. I think this Bill is of very great 
| Moment, and ought well to be conſidered before it 
Paſſes ; for when it is paſſed, it will be too late to 
retrieve the ill Conſequences which may attend it: 
There is ſo much Roguery in the World, I think it a 
hard Matter to arrive at the Truth. *Tis not long 
ago there was a Plot contrived by one Tung, and 
others, againſt the Biſhop of Rochefer, and fo cun- 
ningly contrived, that if a Bill of Attainder had been 
brought in againſt the Biſhop of Rochefter, before the 
Truth had been diſcovered, I do not know what 
might have been the Conſequence of it. I ſuppoſe 
no body queſtions the Truth of this Plot 5 but God 
forbid that every body that hath been named for it 
ſhould be Guilty. Ir may be true, That there was 
ſuch a Meeting that Sir Jobn Fenwick is Accuſed of 
being at, and yet Sir Fohn Fenwick might not be there; 
and I do not think u ſufficiently proved, and there- 
fore I cawt give my Conſent to this Bill. 

Mr. Manley. Sir, I have, as well as I could, attended 
to your Debate in this Matter ; and I did not trouble 
you in the laſt Debate, becauſe I was willing to take 
all the Opportunities I could to inform my ſelf. 

'Tis to me an extraordinary Thing, not only for 
the Matter, but the Manner of your Proceedings, 
which, conſidering all Circumſtances, appears to 
me to he not only not Common , but Unprece- 
dented ; and as we are all in this Matter Judges, fo I 
hope we ſhall apply our ſelves to conſider of it with 
that Temper, as may lead us to give a right Judgment. 
 Andif I had never ſo great Obligations upon me,and 


Dependence, though from the Crown, I would lay 


them by, at leaſt they ſhould not influence my Jadg- 
ment in this Matter. We are to paſs Judgment in a 


Matter of Life and Death upon this Perſon, and ?cis 
urged 


£ 
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urged we ſhould do it, becauſe the common Courſe 
of Juſtice will not reach him for the Crime objeted 
againſt him, which is High Treaſon, The Species of 
that Treaſon as it is laid in the Indictment is, &© c. 

Sir, the Evidence that hath been given to ſupport 
it, hath been the Affirmation of a lingle Witneſs at 
the Bar : Indeed other Things have been alledged in 
the Bill ; but as hath been ſaid in Wefminſter-Hall 
upon another Occaſion, They look only like Pepper 
and Salt to me ; for in themſelves they are not Crimes 
(I ſpeak with ſubmiſſion to Ly Cary nw, ac lealt_ 
to bare Company with an Accufation of High 
Treaſon. 

As to the Evidence ; firſt, Capt. Porter ells you , 
That Sir Fobn Fenwick was at a Meeting at the King's 
Head, and at Mrs. Mountjoy's afterwards, when there 
were Treaſonable Diſcourſes amongſt them, and Char- 
ock was directed to go into France ; but the End of 
that is not proved : For the Witneſs that told you of 
thoſe Meetings, did not tell you, as I obſerved, that 
Charnock did go to France; and what he faid upon 
other Occaſions, is no Evidence to me. And though 
we are not tyed up to the Rules of /Yetmmſter- Hall, 
I am fo young a Member, I know not what Methods 
are obſerved in Parliament, that I may in ſome mca- 
ſure make them a Rule to me. | 

The Law of England requires two Witneſſes upon 
the greateſt Reaſon; and ?ris not only the Policy of 
England, but the general Conſent (in this Caſe ) of 
the whole World, and it is grounded upon the Law 
of God. A Gentleman ſaid the other day, the Law 
of God required two Witneſſes, and a Gentleman 
who is very near allied to one, from whom he might 
have early informed himſelf, made us a Challenge, to 
ſhew him where it was to be found : If he will look 
into Numbers and Deuteronomy, there are three particu- 
lar Texts very plain in it. "The Reaſon of this is 1l- 
luſtrated in the Story of S»{annab,her Safety depended 
upon it; and the Jews, when they proſecuted our 
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Saviour, though they wanted no Malice, nor nothing 
to animate them, to put him to Death ; yet, St. Mar- 
thew tells us at laſt, there were two Witneſſes found 
againft him ; and this being the Law of the Land, 
and the Law of God, it muſt be my Rule. I muſt 
have this Matter proved againſt Sir Fohn Fenwick, as 
fully as the Law of the Land, and the Law of God 
requires, . The other Evidence brought to maintain 
this Bill, is what is Sworn by Gcodman before a Juſtice 
of Peace, and the Account of the Evidence given by 
Goodman to the Grand-Jury, which I muſt confeſs [ 
declare I am very far from being convinced ought ta 
have Weight with us : But, I think, they muſt lay a 
great Weight upon it, who gives their Vote for this 
Bill, or otherwiſe they muſt give their Vote upon the 
Teſtimony of one Witnels. 

The Reaſon for this Extraordinary Proceeding is, 
*is urged, there is a Neceflity for it ; the Plot will be 
loſt elſe, fay ſome; Sir Fohn Fenwick, lay others, will 
eſcape elſe. As for the Plot, I with to God there 
were no ſuch Perſons ; but ?tis probable the belt way 
of ending this Plot would be, if His Majeſty in his 
Wiſdom thought fit, to interpoſe with his Mercy and 
Grace at this Time ; and better than for the Legiſla- 
tive Power, in an extraordinary Manner, to take off 
a Perſon againſt whom there is nat a Legal Evidence. 
Gentlemen ſay, they are convinced in their Con- 
ſciences; but | will appeal to their Conſciences, Whe- 
ther there be Legal Proof againſt him: And ſhall we 
then interpoſe, in an extraordinary manner, to take 
away his Life ? | 
No Man pretends to Anſwer, but that this Pro- 


/ceeding may be dangerous to Poſterity ; if we had 
' atty Security this might be dane without that Danger, 
' it might be ſome Encouragement to Gentlemen to 


come into it : But ſince it may be dangerous, are not 
we, who are entruſted by the People, to haye an 
equal Care of the Liberty of the People? We are to 


cake Care of His Majelty's Life and Government ; 
an 
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and the Reaſon is, becauſe upon him, and his Go- 


vernment, the Publick Safety does depend. ?*Tis 

Salms Populi, is the great Reaſon that the Law takes 

ſuch Care of the King 3 and as we are to do nothing 

to the detriment of the King, fo we are to do no- 

_ for the King that may be of detriment to the 
eople. 

= Honourable Lord hath been pleaſed to ſay, We 
are not yet out of Danger: I am ſorry to hear it, 
and could not think it, when ſo Noble a Lord is fo 
near the King, and hath ſo great a ſhare in taking 
Care of the Publick Safety. But ſure nothing can 
happen from this Perſon ; there hath been care taken 
he ſhould have no Converſation with any Body : If 
I chought there was a Hazard to the Government, or 
to the King, and no way to ſecure us, but taking 
away this Gentleman's Life; ſuch a Reaſon as thar 
would make me go Counter to my own Reaſon and 
Judgment. But 1 can't be of Opinion, That a Man 
of Sir Fohn Fenwick's ſize, who in his beſt Circum- 
ſtances indeed, is a Gentleman by Birth, and hath a 
Gentleman's Fortune, but is now in a great meaſure 
without his Eſtate ; ſo his Fortune care do any hurt, 
and his Alliance I ſuppoſe is not Conſiderable enough 
to do any neither. 

Then as his Circumſtances do not make him ſo 
Conſiderable, as to do us any hurt; ler us take care 
that we do not, inthe Caſe of his Blood, wound our 
ſelves. 

Gentlemen lay but little ſtreſs upon the dangerouſ- 
neſs of the Precedent, I do lay more; and is 
chiefly upon that Reaſon I cam come up to be for 
this Bill. T would not that ſo good a Parliament 
ſhould lay the Foundation, by which in aiter Ages 
the beſt Men in England may ſuffer ; *tis ſaid, An ill 
Parliament will not want a Precedent, but will make 
uſe of their Power : But they will fall ſooner into 
it, if led by a good Parliament, 


Sir, 


( 3e2 
Sir, this is a Matter I would not have preſumed to 
have troubled you in ; for 1 can't think any Thing I 
<an ſay, will have any Weight with any one that is 
not of my Opinion: Put as an Ergliſh-man, and I 
have the Honour to be of this Houſe, when a Thing 
of this Nature comes before us, and I am to give my 
Opinion as a Judee in it, I was willing to give my 
Reaſons for my Opinion. I think this Bill is unpre- 
cedented; and you will give me leave to ſay, it ap- 
pears to me to be unreaſonable. I think it contrary 
wo the Fundamental Rules of Reaſon and Juſtice; I 
doubt it may be dangerous to our Conſtitution ; and 
1 fear future Ages may have Reaſon to Repent what 
we do. And therefore I am againſt chis Bill, and I 
hope it will not Paſs. | | 
Sir IWill. Strickland. Sir, I do aſſure you I ſkall not 
in any Thing of this Bill, or any Thing elle, run 
counter to my Conſcience or Judgment: But I do 
think, and I think few deny irc, I do think in my 
Conſcience that Sir Fobn Fenwick 15 Guilty ; and think- 
ing him ſo, I ought to condemn him. I do think if 
we ſhould ſpare this Gentleman for want of Form, 
as they call it, now we are in our Legiſlative Capa- 
city, and there ſhould be any ill Effects of it ; and 
other People, by thinking they might avoid Puniſh- 
ment by the Forms of W:?minſter-Hall, ſhould have 
the hke Imaginations againſt His Majeſty, and they 
ſhould take Effect, I ſhould think my ſelf in a great 
mecaſure Guilty of that Misfortune. 1 think the King- 
dom is concerned, and the King's Preſervation, in 
this Bill 5 and I hope you will Paſs it. 
Mr. Dolben, Mr. Speaker, I am againſt the paſling 
this Bill, and ſhall, with as much Brevity as may be 
lay before you the Reaſons why I am againſt it; an 
probably I ſhould not have troubled the Houſe with 
them, (in regard | was not preſent at the ſecond 
Reading of the Bill) but that I think ic neceſfary to 
ju{tifie my Opinion in a Cale of this Importance: 


I admit 
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] admit that the Fact charg'd upon Sir Fohn Fenwick 

15 an Overt-A& of High Treaſon within 25 of E4. 3. 
though I muſt take leave to ſay, That a Judgment 
upon a Caſe at leaſt as ſtrong as this, has lately been 
much Controverted and Arraigned : However, I am 
told, that thoſe Authors, whoſe Opinions in that Cafe 
were ſo ſtreight-lac'd, have thought fit to enlarge their 
Notions, with reſpe& to the Caſe now before us. 
But it is not my intent to Diſpute the Nature of this _ 
Fac; for, I am perſwaded, that to conſult how to 
procure an Invaſion upon the Kingdom with Foreign 
Force, is an Overt-Ac of Compaſling and Imagining 
the Death of the King. And I think the Charge con- 
cained in this Bill againſt Sir Fob» Femwick amounts to 
{uch an Overt-A&. But I beg leave to reflet, How 
far Overt-Acs of this Nature , which fall directly 
within any Species of Treaſon mention'd in 25 E4.3. 
T ſay, I deſire it may be conſidered, how far /ach Trea- 
ſons are cognizable in Parliament, That they are 
cognizable by the Abfolute Supream Power of Par- 
liaments, there is no doubt. But Power is to be under- 
ſtood in Caſes of this Nature according to the Law- 
Maxim, 1d poſſumn quod jure poſſumns. And theretore 
the Queſtion will be, Whether Treaſons of that kind 
are cognizable here, within the intent and meaning 
of the Law of 25 Ed. 3? Now, I take it, that Statute 
was made, 4n order to be the certain Rule and Stand- 
ard whereby to judge of Treaſons; not only, as to 
the Matter of them, what ſhall, from thenceforth be 
held Treaſon, what not ; but likewiſe as to the way 
and manner of Determining Treaſon, with relation 
to the Judicature. That is to ſay, How far, and in 
what Caſes the Fuſtices may proceed to Judgment ; 
and what Caſes are reſerved to the Judgment and 
Cognizance of the Parliament, And this Diſtin&ion 
in point of Juriſdition will (I think) appear very 
plainly upon conſideration had of the Words of 
25 Ed. 3. That Statute firſt enumerates ſeveral Species 
or Branches of Fa&:, which it fays {hall be adjudg'd 


High 
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High Treaſon ; that is, by the Juſtices. Then, it goes 
on, and ſays, If any other Caſe ſuppoſed Treaſon, not [pe- 
cify'd in that AF, doth happen before any Fuſtices , the 
Tuſtices ſhall tarry, without any going to Fudgment of the 
Treaſon, till the Cauſe be ſhew'd and declared before the 
King and his Parhament, whether it ought to be judg'4 
Treaſon or Felony. That is, or a Crime of a different 
Nature, (for in the Old Books, Felony imports any 
heinous, profligate Offence.) This, with Submiſſion, 
15 to me, a Demonſtration that the Intention of the 
makers of this Law, was, That ſuch Treafſons as 
came direaly under any of the Heads enumerated in 
the Statute, ſhould be lefr, and be appropriated to the 
Deciſion of the Inferiour Courts : But, that Facts of 
another Complexion, not reducible to any of the 
Particulars enumerated, fuch as Enormous Offences, 
and misbehaviour of Magiſtrates and Great Men, or 
of Corporations, Companies, and the like: Thoſe | 
indeed ſhou'd be reſery'd to the Judgment and Cen- * 
{ure of the Parliament, who alone are a Match for 
Powerful over-grown Offenders, whom the ordinary 
Juſtice of the Kingdom cannot grapple with. And 
as this ſeems plainly to be the Intention of the AR, 
fo, I think, the Inſtances have generally been pur- 
ſuant to that Intention. For I know but of one ſingle 
Inſtance where a Perſon has been Attainted by Bill 
for no other Treaſon than what is within 25 E4. 3. 
And that Attainder was afterward reversd by Ac of 
Parliament, as I ſhall preſently make appear. *Tis 
true, where Perſons have been out of the reach of ; 
the Law, in open Rebellion, or fled from Juſtice, the 
Parliament has ſometimes thought fit to interpoſe , 
and Attaint them ; as in the Caſe of Sir Fohn Morti- 
mer, and others, who made an Eſcape out of the 
Tower ; and the Caſe of ſuch of the Regicides, who 
were either dead, or fled from Juſtice, ( for ev'n of 
thoſe villanous Offenders, none other were Attainted 
by Parliament, the reſt being left to the ordinary 
Proſecution ) likewiſe the Caſe of the Duke of 


Monmouth, 
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AMonmouth, who being in open Rebellion, was fo At- 
tainted. Bur I ſay, 1 have not met, upon the beſt 
ſearch I cou?d make, more than one Precedent of a 
Perſon in Cuſtody, Acttainted by Bill, for ſuch Trea- 
ſon only as is within 25 Ed. 3. And that was the 


| Caſe of Hall, Attainted for adhering to the King's 


Enemies. ( For tho? Lord Cromwel and others were 
alſo in Cuſtody, yet their Bills of Attainder were 
grounded on other Matter, and not upon the Statute.) 
Bur, to go a ſtep farther, I think I may confidently 
affirm, there is not ſo much as one Precedent where 
a Perſon, who not only was in Cuſtody, but had been 
actually proſecuted in the Ordinary Method, had been 
Indicted, Arraign'd, had joyw'd Iflne with the King, 
and that Iſſue was to have been Try'd by the Ver- 
dict of Twelve Men, in order to the Acquictal or 
Conviction of the Priſoner ; where, after all this Pro- 
ceeding, ſuch Perſon was taken away from his Tryal, 
and debarr*d the benefit of the Judgment of his Peers, 
the benefit of his Challenges, the benefit of his Ex- 
ceptions to the Indictment (if inſufficient ) and cut 
off extrajudicially by an A& made on purpoſe, Ex poſt 
FafFo. IT muſt declare, I never met with any Inſtance 
of this kind, nor indeed with any thing in any fort 
parallel to it, ev'n in the moſt Tumultuous Times , 
unleſs it be the Caſe of my Lord Strafford: And I 
believe no body that reads the Preamble of the Akt 
for Reverſing his Attainder, will rely upon that Pro- 


| ceeding as a Precedent for what we are now a doing. 
[0 che Preamble it is ſaid, That the Turbulent Party did 
attempt the procuring of that Af, on purpoſe to Condemns 


him, ſeeing no hopes to effe& their unjuſt Deſigns by the Or- 
dinary Method of Proceeding. This ſhews the Opinion 
of our Predeceſſors concerning courſes of that Extre- 
miry. They eſteem'd it contrary, not only to the Fun- 
damental Laws of the Realm, but ev?n to the Funda- 
mental Rules and Principles of Common Juſtice (by 
which certainly Parliaments ought to be govern'd as 


well as Inferiour Juriſdictions) That when a Perſon 
X. had 
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had been under Proſecution by the Ordinary Method 
(as the Caſe was of that Noble Earl) he ſhow'd afte- 
ward be wreſted from that Profecution, and m::!: a 
Sacrifice by an Extraordinary way of a Þii' + At- 
tainder, becauſe by the Ordinary way that had been 
begun, the Deſign againſt him cou'd not be effected. 
And as great Liſcounte::4i::: {113 been put upon 
other ſuch-like unjuſt Bills of Attainde: in preceding 
Times. 0 | 

In the Reign of Ev. 2. Roger Mortimer was At- 
tainted by Parliament, but afierward, in the ſame 
Reign, his Attainder was Revers'd, and the Reaſon 
declar'd, becauſe he 2was Attainted agains} the good 
Laws and Cuſtoms of the Kingdom. So the Caſe of 
Hall, whom I mention'd betore, as the only Perſon 
(within my Obſervation) who being in Cuſtody, was 
Attainted by Bill, tor Treaſon within 25 Ed. 3. his 
Attainder was likewiſe Reversd, with this Solemn 
Declaration, -I hat, tor the future, Touts Trials feront 
ſolonque les bons leys del Realin. 

Another Attainder there was of Sir Thomas Haxey, 
which was allo Reversd, and declared to be againſt 
Law. Then, there are the Attainders of H. 8's I ime, 
which I lhan*t particularize. ButT beg leave to make 
this Obſervation upon them in the general ; That not 
only all the Hiſtories of thoſe Times, and our Law- 
Books condemn them as moſt groſly contrary to Law 
and Juſtice, but the Statute of x Ed. 6. c. 12. feems 
(in my Opinion) to have been direaly levelFd at 
thoſe Attainders in the Reign immediately preceding. 
For it ſays, That the Proceedings in King .8s 
Time were grounded upon Laws that were Extream 
and Terrible: And theretore that there might be no 
more ſuch Terrible Proceedings for the Time to come, 
it reduces all Treaſons to the Ancient Standard of 
25 Ed. 3. and goes on, and Enads, That no Man 
ſhall be Convicted or (. ondemn'd for Treaſon, but 
upon the Teſtimony of 720 Lawful Witneſſes, Now 
I cake this Law to be 1o general, as to extend - all 
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Convictions and Condemnations for Treaſon, of 
what Nature foever they be, and conſequently thar 
it muſt extend evn to Bills of Attainder, ſince thoſe 
are the Higheſt and moſt Powerful Convictions and 
Condemnarions. | 

The Preamble I juſt now recited, is an Argument 
for this Opinion, Becarſe Perſons were condemnd in 
the former Reign by Laws that were  Extream and 
Terrible. Therefore be it Fnact'd, That none from 


henceforth ſhall be condemu'd, but only upon the Te- 


imony of two Lawiul I/rtacſſes. So that every 
Law which Condemns a Perſon for Treaſon, other- 
wiſe than upon the Teſtimony of two Lawfzl Wits” 
neſles, is a Law Extream and Terrible ; and tnerciore 


_ entirely oppoſite to the [Direction of this Act, Let us 


then ſee whether the Bill oi Attainder now betore ns, 
be ſupported by ſuch Evidence as that Statute requires. 
There was indeed one Witneſs, and (tor ought ap- 
pears to the contrary ) a Lawiul one provfuc'd : But 
inſtead of another, the Counſel have produc'd a Re- 
cord, to which Sir John Fenwick 1s no Party, and the 
Depoſitions of a Perſon who never was crofs-cxamin'd, 
nay, whether he be living Or dead, 207 conſt at. I have 
not heard It aftirm'd by any Gentleman who has 
{poke for the Bill in this Debate, That ſuch ſort of 
Proof is equivalent to a ſecond Witneis. But in 
Anſwer to the Obje&ion of two Witneiles being ne- 
ceſſary in this Cafe, two things have been ſuggeſted. 
Firſt, *tis ſaid, That this Rule of Evidence, though 
eſtabliſh'd by an A& of Parliament, do's not oblige 
us here, becauſe this Houſe is part of the Legiſlative 
Authority, which no Law can bind. Sir, that A{- 
lertion is undoubtedly true, with this diſtin&tion. ?Tis 
molt certain the Legiſlative Authority cannot be fo 
tar bound by Laws, as to be fore-closd of the Power 
of Repealing them. Bur, under favour, whilſt the Laws 
continue unrepeal'd, every Branch of the Legiſlative 
is as much bound by %em as Inferiour Powers and 
Authorities are bound : And therefore I can't agree 
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with the Gentleman who ſpake laſt, That what the 
Laws require,as to Evidence and Tryals, is only Form, 
Sir, Forms are in their Nature things meerly Diſcre- 
tionary, and are fo far from binding this Houſe, that 
they are altcrable ev'n at the pleafure of the Courts 
where they are practic'd, as frequent Experience 
ſhews. But the requiſites of a Statute are of another 
Nature ; thoſe have been always underſtood to be not 
Forms, but Rales, which ( whilſt the Statute is in 
ſorce) are binding every where, to all Powers and 
Authorities, the King himſelf not excepted. And 
this is the Lord Chief Juſtice Yaughan's DiſtinRion, 
Thathough we be not bound by the Forms of Law, 
- yet we are unqueſtionably bound by the Rules of 
Law. And ev'n in this Caſe of Sir Joha Fenwick, 
every body allows we are bound by an A& of Parlia- 
ment, as to the Nature of the Faff. We all Judge the 
Fact charg'd upon him to be High Treaſon, becauſe 
*tis an Overt-Ad& of Treafon within the Statute of 
25 Ed. 23. Why then 1s not our Judgment as much 
bound to the other A&, with reſpec to the Proof and | 
Evidence of that Fact ? If 25 Ed. 3. be fo far bind- ! 
Ing to us, as to preſcribe us a Rule, whereby we muſt | 
determine in Caſes of this Nature what is Treaſon, and 
what not; why thall not the Statute of E4. 6, be 
equally binding in preſcribing us a Rule, whereby to 
determine what is Evidence of Treaſon, and wha: 
not ? | 

The other Thing ſuggeſted by way of Anſwer to 
the Objection of Defective Evidence, is, That if a 
ſecond Witneſs be wanting in this Caſe, that want is 
occaſion'd by the Practice of Sir Fob Fenwick, 0r 
his Agents, by cauſing Goodman, who was the ſecond 
Witneſs, to withdraw. This is indeed ſuggeſted, but 
will any Gentleman ſay it has been prov'd ? Has any 
Evidence been produc'd, that Sir fobn Fenwick or his 
Agents were Guilty of that Practice ? So far from it, 
that the Bill does not charge Goodmar's withdrawing 


on Sir Fob» Fenwick, or his Agents. It only fays, 
Hhereas 
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Whereas Cardel Gapdman, one of the Witneſſes againſ# 
Sir John Fenwick, & withdrawn, [o that he cannot be 
bad to give Evidence ; and then follows the Arrainting 
part. So that you are going by this Bill to Attaint 
one Man for another Man's tanlt : Becauſe Goodman , 
who might have been a Witneſs againſt Sir Fohn Fer- 
wick, 15 withdrawn, Therefore be it Enacted, That 
Sir Fohn Fenwick ſhall be hang'd, though ir be neither 
prov'd nor charg'd that the withdrawing was by the 
procurement, or ſo much as with the privity of Sir 
Tobn Fenwick, or his Friends. Is this Parliamentary 
Juſtice? But I will ſuppoſe, for Argument-fake, thar 
Sir Fohn Fenwick, or his Agents prevail'd wich Good- 
77an to withdraw, what ſhall be the Conſequence of 
that 2 Shall it therefore follow, that Sir fohn Frawick 
muſt immediately be put to Death ? God forbid ! I 
think there is no parity between the Crime of Sedu- 
cing away a Witneſs, and the heavy Judgment of 
Death. A more Reaſonable and Natural Inference 
may be this: That becauſe Sir Fobn Fenwick has 
tempted away a Witneſs, therefore make a Law, that 
the Depoſitions of that Witneſs ſhall be of as good 
Force and Efficacy againſt Sir Fob» Fenwick, as it the 
Witneſs were here, and gave Evidence Viva woce. 1 
ſay, this is the more juſtifiable proceeding of the 
ewo; for by this means you will not take trom the 
Prifoner the benefit of his Tryal by his Peers, nor the 
benefit of his Challenges, nor of his Exceptions to 
the Indictment (if it prove infufficient ) all which 
are his undoubted Right, whereof he is totally de- 
priv*'d by this Bill. Sir, I deſire to make one Obſer- 
vation concerning Bills of Attainder in general, which 
methinks ſhou'd reſtrain us from being very torward 
to puſh them on. "Theſe Bills (like Sy/fphzs's Stone ) 
have frequently roli'd back upon thoſe who were the 
chief promoters of them. Of this, the Lord Cromwel's 
Caſ$ is a known Inſtance : That Lord vas the firſt 
who advis'd this violent Proceeding in H. &'s Reign. 
And ?tis the Obſervation of great Authors, That the 
"4 Advice 
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Advice he gave his Maſter to the Ruin of others , 
prov?d, not long afcer, Fatal to himſelf. 

Sir, upon the whole Matter, this being the laſt 
tie we fſhall have an Opportunity of Confidering 
this Important Caſe, I muſt take the Liberty to de- 
clare freely my Opinion, That if I conſent to the 
Palling this Bill againſt Sir Fobn Ferwick's Life up>n 
any other Grounds than what are entirely Juſtifiable 
by the Laws of God and Man, I am Guilty of the 
Death of Sir Fohn Fenwick, IT am not fatisfy'd I can 
give my Conſent to this Bill upon thoſe Grounds, be- 
cauſe it is contrary to 25 EX4. 3. which intends that 
all Treaſons therein ſpecify'd, ſhall be Try'd in the 
Courts below by the Juſtices. ?Tis contrary to the 
Statute of El. 6. which requires Proof of Treaſon 
by two Witneſſes, contrary to the Ad for Reverſing 
the Lord Strafford's Attainder,which utterly condemns 
the proceeding by Bill after a Proſecution begun in 
tne Ordinary Method ( which Ac is undoubtedly 
grounded on the Fundamental Law of our Confti- 
tution.) And laſtly, ?Tis contrary to Natural Juſtice, 
That a Man ſhall be Attainted of High Treaſon by 
Bill, when there is not one Word in the Bill whereby 
it appears that either he or his Agents are in the leaſt 
Guilty of what is alledg'd as the main Reaſon and 
Juſtification of the Bill. So that, in a Word, Becauſe 
this Bill of Arttainder flies in the Face of Statute-Law, 
Common Law, and Common Juſtice, therefore I 
am againſt it. 

Sir Edw. Seymour. Mr. Speaker, you all know I have 
born my Teſtimony againſt this Bill, being not per- 
ſwaded that it is juſt. Now we are come to the 
finiſhing part of it: And I ſhall Jay before you thoſe 
Reaſons that prevail with me, and fubmit them to 
the Judgment of the Houſe ; and it I am more tedious 
than T uſe to be, I hope the occation is ſuch, that you 
will Pardon me ; for I will endeavour to contract my 
i2If in as near a compals as I can. 


I ſhall 
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I ſhall not trouble you with any Arguments that 
have been laid before you already ; nor ſhall I enter 
into the Examination of Precedents; a great many 
have been laid before you, and a great many of them 
have been Reverſed, moſt of them ; and the Reaſon 
why they have been Reverſed was, becauſe the Per- 
{ons Condemned, have not had the due benefit of 
the Law : And if that be a good Reaſon for Rever- 
ſing of ſuch an Atcainder, 'tis a good Reaſon why 
you ſhould nor do it. 

I cawt but take notice, That the beginning of this 
Bill in the Houſe of Commons 1s the firſt ſtep of this 
kind, that hath been made in Parhtament, except that 
of the Duke of Monmouth; and the Reaſon of it, I 
take to be this, becauſe you hear not upon Oath ; you 
Condemn not upon Oath : You, ner the Party un- 
der Acculation have that Advantage againſt a forſworn 
Evidence as there is in the other Houſe ; the Method 
has been to paſs ſuch Bills in the Houſe of Lords, and 
tranſmit them hither, upon which you then Judge. 
 T think, in this Caſe, you have no Evidence; and 
inſtead of two Witneſſes, you have no Witneſs at all ; 
for as to Goodman, De now apparentibis, e& non exiſten- 
tibrus eadem eft ratio. As to Porter, he hath been Ex- 
amined ; but when you conlider that he was a Perſon 
engaged in this Conſpiracy, and that he had no Re- 
pentance of his Crime tll he was diſcovered, and 
then he comes to be an Evidence ; how far that ſha!! 
{way with you, I ſubmic; but.thas much I may fay, 
every Man muſt allow me, that in far Jeſs Cafes no 
Man that does ſwear for himſelf. or vpon his own 
Account, is to be admitted as an Evidence. If a 
Robbery be committed in an iHundred, though a Man 
be but to pay a Groat towards it, he ſhall not be an 
Evidence ; how much more then in this Cafe, when 
a Man comes to ſwear to take away another Man's 
Life to ſave his own; for he 1s not in the condition of 
2 Freeman, who gives his Evidence without Check 
or Controle, but he is C_—_ on for his Pardon, as 
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_ the Counſei told you, which depends according to 
the Evidence he does give or not give. 

For my part, I can't go fo far as ſome Gentlemen 
have done, to ſay, Sir fohn Fenwick is Guilty 5 for 
where there is no Law, there is no Tranſgreflion; a 
Man that is guilty, muſt be guilty according to the 
Law : And the Law hath required and ſaid, That there 
ſhall be no Treaſon but what is proved by two credible 
Witneſſes, and here it appears that you have not one. 


The ſame Law that calls it Treaſon, ſays, it ſhall be 


ſo proved; then if you paſs this Bill, you make that 
Treaſon which before was not Treaſon. | 

Sir, the Law does require two Witneſſes, and there 
is Divine Authority for it too : It hath been hinted at, 
the place in Numbers, No Ian a to die upon ſingle Ewi- 
dence; and it ſays, Theſe are the Statutes you ſhall obſerve 
throughout your Generations and Dwell;mgs: But I will 
©0 4 little further, becauſe a Worthy Gentleman de- 
Clared, there was no ſuch Law of God, He will find 
in the 19th. of D-uteronomy, a Caſe juſt as 'tis here ; 
for the Caſe of High Treaſon was Idolatry at that 
time, and the Law ſays, Whoſcewver ſha!l ſet up Idols, 
ſhall be ſtoned to Death; but it ſays, No Man ſhall be 
Condemned to die by. the Mouth of one Witneſs, but by two 
or three Witneſſes he ſhall ſuffer; T think this 1s poſitive 
enough. T ſhall not trouble you with more Inſtances, 
though I could repeat ſeveral. | — 

Sir, the Law injoyns Forms ſtrictly, even to the 
leaſt Circumſtance ; it a Man be Condemned to die, 
and after he is Condemned to die, another without 
Authority take away the Life of that Man, *tis Mur- 
ther. I will go further, if a Man be Condemned 
to be Hanged, Drawn and Quartered, if the Offi- 
cer that is to do Execution, Shoot him, it is Mur- 
rher in him; fo that Men are not left te a Di- 
{cretionary Power to At according to their Con- 
iciences. Dh : -— 

' I take the Reaſon by which this Bill is ſupported, 
-0 bs deſtructive to ail Humane Society ; for if o_ 
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be admitted, that a Man ſhall A& according to his 
Conſcience, and not according to the Rules that are 
preſcribed him, I know not who is fate; for how can 
an Innocent Man make his Defence upon that Prin- 
ciple ? Ir is a ſafe Conſideration for them that take 
upon them that way of Judging, becauſe they are 
bound by no Rules, but what hath not that done al- 
moſt within Memory ? Felton, that killed the Duke 
of Buckingham, what was his Juſtification, but he 
was perſwaded in Conſcience he did well in ſo doing ? 
Rawiliack, that killed H. 4. in France, he juſtified the 
ſame by his Conſcience, and that he had done a good 
thing ; and I may fay, this Argument of Conſcience 
hath Aced all the Villany of the laſt Age, and I am 
_— hath gone a great way to diſturb the Happineſs 
of this. 

For if this be a Rule to this Houſe, How is the 
King bound ? I thought he had been bound by Law; 
but if this ſhall be admitted as an Argument, ?tis 
enough to ſay, if this Houſe be Arbitrary, the King 
is, 1 do not Refle& upon this Reign ; but it will be 
enough to fay, though he Ad againft Law, and turn 
Twenty Colledges out of Doors, his Conſcience per- 
{waded him to it. We ſee how unbounded the Li- 


berty the Lords take, is, they are become Maſters of 


all our Eſtates z and I would be very loath for my 
Eſtate to depend upon the feeble Tenure of a Lord's 
Conſcience. 

If chen, this be the Caſe, as it is according to this 
Method, I defire to know into what Condition we 
ſhall bring our ſelves? ""=s | 

You have been told, it is expe&ted. from you by 
your Country, that you ſhould Exert this Authority 
and Power : Sir, I would have been glad that in Caſes 
more reaſonable, we had Exerted the Authority and 
Power of Parliament ; I wiſh it had gone to the pre- 
venting the debaſing and abuſing your Coin ; I wiſh 
it would be Exerted, that we might not ſee our ſelves 
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but contrary to that, you are fond of being ſprinkled 
with the Blood of Sir fobn Fenwick. As long as the 
Government is not in danger, I believe the Country 
would be glad that their Blood might run ſecure in 
their Veins, and not be tapt upon every occaſion to 
ferve a Turn; for if you break the Laws, what Man 
can promiſe himſelf Security ? 

We know the Conſequence, if this Bill does not 
paſs, Sir John Fenwick may live in Miſery all his 
Time. 

Bute what this Precedent may make, no Man can 
foreſee. This Bill is againſt the Law of God, againſt 
the Law of the Land; itdoes Contribute to the Sub- 
verſion of our Conſtitution, and to the Subverſion 
of all Government; for if there be Rules to be ob- 
ſerved in all Governments, and no Government can 
be without them, if you ſubverc thoſe Rules, you 
deſtroy the Government. And therefore for theſe 
Conſiderations no body will think it ſtrange, if I give 
my Negative to this Bill. 

Mr. Chanc. of Excheq. Sir, the Gentleman that ſpake 
faſt, hath carried the Reaſon againſt this Bill a little 
further than ſome others ; for it ſeems now, we are 
not to rejed& the Bill for want of one Witneſs that is 
Legal in Weſtminſter-Hall, but it feems there is no 
Evidence at all; and by Capt Porter's not being Par- 
doned, and yet drudging for his Pardon, as to all that 
have been Condemned upon his Teſtimony, he hath 
Arraigned the Evidence as not ſufficient, and hopes 
that will be the Judgment of the Houſe upon this Bill. 
I think if the Houſe reje& this Bill upon that Argu- 
ment, it will go further than many mean that op- 
pole it. 

Another thing he ſays ; he compares the Convidti- 
ons that I have upon my Judgment,and of every body 
elſe who ſpzak from the Proofs that are made, that 
he is Guilty to the Whimſies of two or three Mad 
Men, whereas we go according to the Evidence 
brought at the Bar. We dow't go upon the ——_ 
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of Raviliack or Felton, but upon the Proofs that have 
been made here ; and though there are not two Wit- 
neſſes, yet upon what appears in Proof, I am con- 
vinced that he is Guilty ; and upon that Conviction, 
I chink, according to the Duty I owe my Country , 
and the Conſfticution of England, when a Bill does 
come to puniſh the Man whom | think Guilty, I think 
I ought to be for the Bill. As to what is faid out of 
Deuteronomy, That the Law of God was againlt it, if 

ou will Argue 2 Fortiori, 'tis literally true, in the 
Caſe of Murther ; bur whether Murther or Treaſon, 
there is the Life of a Man concerned, and ris not the 
Puniſhment whether to be Hanged,or Hatiged, Drawn, 
and Quartered, that makes any great difference ; and 

ive me leave to fay, if you go to make Precedents 
oh the Jewiſh Law, then I ſay, the Law of Eng- 
land is againſt that Law, in Caſe of Murther ; and by 
the ſame Reaſon you may deſire leave to bring in a 
Bill to Repeal all thoſe Laws. 

Sir, if this was the Eternal Law of God and Man, 
where was this Eternal Law in England before Ed. 6. 
Time 2 If it be the Eternal Law that there muſt be 
two Witneſſes, Why does it not hold in Ermgland even 
in ſome Caſes of Treaſon to this Day, I mean the 
Treaſon of Clipping and Coining ? .So that the Na- 
ture of theſe Faults are what the Law of every Coun- 
try Ordains, and that is the Law. 

And the Way of Evidence and. Proof too differs 
in every Country ; and I may aftirm, That there ne- 
ver was any Goverment in which there was not a 
Power lodged ſomewhere to be Exerted upon Extra- 
ordinary Occaſions, beyond the Common way of 
Profecution. 

I don{ care to Travel into the ſeveral Countries to 
ice how their Conſtitution is, but I believe there 1s 
not one Place in Europe in which it is ſhidly necel- 
lary there ſhould be two Witneſſes to take away the 
Lite of a Man , but it is generally fo as it is here in all 
Ordinary Caſes; but in this Cale, this lait Law does 
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not go upon two Witneſſes, for you have a Proviſo in 
it does' abſolutely except Proceedings in Parliament. 
T do not inferr from thence,that you ſhould not have 
two Witneſſes, if you proceed by way of Impeach- 
ment, I think you ought , and fo for having Wit- 
neſſes upon Oath, &c. When theſe Proceedings are 
in Parliament, there is a dire& Proviſo by which the 
Parliament is Exempted from thoſe Rules. Upon the 
whole Matter, I think this Man 1s Guilty. I think 
the Precedent would be more fatal, to fay, that a 
Parliament can't proceed in ſuch a Caſe, than that a 
Guilty Man ſhould Suffer. T think this Bill comes be- 
fore you with more Circumſtances, and Reaſon to 
juſtifie it, than any that hath been brought here be- 
fore. Here is a Bill found againft him by his Coun- 
try, the Evidence of his Friends having tampered 
with one of the Witneſſes, confirmed by a Jury, &c. 
A Learned Gentleman ſays, he would come up to 
make this Paper Evidence (but can't come up to make 
ſuch a Law) by which every other Man that is con- 
cerned in that Depoſition would be affe&ted ; but 
here is ſomething particular in this Caſe, a Man that 
hath been abroad, and hath not uſed the like Arrtifice, 
T think you ought not to uſe the like Power to Puniſh 
him that is not Guilty of the like Crime. And there- 
fore I ſhall conclude. But I muſt take notice of one 
thing , it was ſaid, That this was the firſt Precedent 
of this kind begun in this Houſe, but that of the 
Duke of Aonmouth ; but I believe, if this Bill of At- 
cainder is not to be begun in this Houſe, 'tis not to be 
brought in at all; for I believe there is a Statute, That 
the Life of a Commoner is never to be meddled with 
by the Lords Originally. I will not trouble you any 
further, I do in my Conſcience think that Sir 7obr; 
Femvick is Guilty, and therefore T am for this Bill. 
Mr. Pelham. I] did not think to have troubled you 
this Day , I did rather intend to have left it to others 
that can fpeak better, or have not ſpoken upon this 
Subject 3 but that which hath been mentioned by 
| | {everal, 
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ſeveral, 15, as if they did think that we who men- 


tioned the Law of God upon this occaſion, did it as 
if we did think the Law of God was binding to you 
at this Day ; I never thought any ſuch thing otherwiſe 
than as to the Morality of it, ſo far forth as it is 
grounded upon Reaſon and Juſtice, and tends to the 
clearing of an Innocent Man, and fo far we and all 


| — Mankind are bound by it ; and that Law having been 


afterwards confirmed in the New Teſtament by our Sa- 
viour and the Apoſtles, at leaſt approved of by them; 
and this having been confirmed by the Law of Eng- 
land likewiſe, I do not think this a fit occaſion tor you 
to paſs by ſo Fundamental a Law as that is: And I 
conclude with this, That I cart fatisfie my ſelf in 
my Conſcience, and ſhould think ſome misfortune 
might follow me and my Poſterity, if I paſled Sen- 
tence upon Sir Fohn Fenwick's Life, upon leſs Evidence 
than the Law of England requires. 

Sir H. Crofts. I ſhall endeavour as much as I can, 
to give you little trouble in this Matter ; but becauſe 
it hath been hinted and remarked fo particularly upon _ 
me, I muſt beg leave to diſcharge my Duty as well 
as my Conſcience, as to what I ſaid here the other 
Day. 

Sir, I do very much forget my ſelf, if I did aflerc 
that there was no ſuch place in Scripture that requi- 
red two Witneſles ; the thing that I ſaid, was this, 
That if any Gentleman could ſhew me any Rule from 
Scripture that required two Witneſſes more in the 
Caſe of Treaſon than in the Caſe of Murther or Fe- 
lony, I ſhould he glad to ſee it. T do fay, that the 
Scripture ſhall be a Rule to me, as tar as the Scripture 
requires; but I do take the Jewiſh Law not to be fo 
abſolutely licerally binding upon us here. And as to 
the Text out of Anmbers, that very Text of Scripture 
is particularly and literally applicable co Murther ; 
and if that be binding now, we have Þ2en very much 
miſguided by our Predeceijors,and tlunk we are bound 
to take it in hand, to Repeal all Laws that are againit ic, 
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_ Sir, he is pleaſed to deny us, in ſome meaſure, the 
liberty of being guided by our Conſciences ; truly, 
T don't know what he would have Gentlemen go by ; 
let him go by what Rule he pleaſes, 1 will go by the 
Rule of my Conſcience, and will not do any thing 
againſt it upon any Conſideration or Conſequence 
whatſoever ; nor will part from the Liberty and Power 
of Parliaments, for any Rule or Law of Inferjour 
Courts whatſoever. 

Sir, you are told, you ought to be guided by the 
Rules of Law, that is not the Fornis of Law, but the 
Rules of Law. Sir, I fay, if theſe Rules were made 
to bind Parliaments, it was reaſonable they ſhould be 
bound by them; but if they were made only to bind 
Inferiour Courts, they are far enough from being in- 
rended to put a Cramp upon the Proceedings of Par- 
liament ; and if you ſhall once ſubject your ſelves to 
them, you give the Lawyers ſuch a Power, that 1 
don't doubt, but their Books will be of greater Au- 
thority than your Journals ; therefore, in Conſidera- 
tion of that, and becauſe I would leave that which is 
the Right of Parliaments to my Succeſſors, I ſhall not 
{ubmic to that. 

Therefore, I ſay, I come clearly to the Point, 
whether Sir Fob Fenwick be Guilty or not. Only l 
muſt obſerve a little back, Thar as to thoſe Inſtances 
that the Worthy Member was pleaſed to make uſe of, 
of Rawiliack, and of Felton , ſhall thoſe Extraordinary 
Caſes, that which Men did in heat of Blood, and pri- 
vate Malice, thall theſe be brought to bear a Parallel 
with what is done in Parliament for the Juſtice of the 
Nation ? I don't doubt but there are Men enough, in 
their Conſciences, at leaſt with pretence of ir, will 
juſtifie the Deſtruction of your Government and Re- 
Jigion, and every thing elſe, All thoſe Men that deny 
the Right of your Government, have Confcience and 
Juſtice enough to ſubvert ic if they could ; and there- 
fore I do nor ſo much wonder, that many Men wirh- 
out Doors have argued in that Nature, 

But 
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But I ſay, my Conſcience is the Rule I muft go 
by z and to me the Queſtion is, only whether Sir 
Fohn Fenwick be Guilty, or not Guilty, ard I am cal- 
led to give my Judgment in it, and I think I am 
bound by the Law of Nature, by the I aw of the Na- 
tion, and I ice nothing in the Law ot God that pro- 
hibits me to give my Judgment according to the Evi- 
dence, and the Opinion I have in my Conſcience of 
the Truth of ir. 

If there be no ſuch Rule that requires two Witneſſes 
binding upon me, if I may go upon one Witneſs, if 
I belicve he ſpeaks true, and that the Perſon is Guilty, 
then I am bound to #& for the Preſervation of the 
Nation, and all our Poſterity : They that made this 
Attempt, made it upon you and your Poſterity for 
ever; tis not fo ſmall a Maiter as fome repreſent it ; 
tis not the Perſon fo much as the Nature of the Fact 
we are to conſider; and we are not to let Men eſcape 
Puniſhment according totheir greatneſs or their ſmall- 
ncfs, but according to the Nature of the Fact, and 
tne Guiit. I think IT have that freedom, and I am 


Jo little bound by thoſe Rules that have been urged, 


that if both Witneſſes were here, and gave T2itimony 
againſt him, if 1 did not believe him to be Guilty, I 
would loſe my Lite rather than Vote him fo; but on 
the contrary, 1 here be ſufficient Evidence to con- 
vince me, though not according to the Rules of In- 
feriour Courts, will not ſubje& the Freedom of Par- 
Hamerts to thoſe Rules. 

Sir, you have been told formerly, and I think it a 
Matter of that weight, 1 beg leave to urge it again , 
becauſe ?ris a great Reaſon that guides me in this Mat- 
ter, if you lay it down for a Doctrine in this Houſe 
(tor a Reſolution here taken, is as much a Rule as a 
Law, for it ſhall be brought as a Precedent, ani there- 
fore if it ſhall be laid down as a Rule here, ) That 
you will never Attaint any Man, or find hi; Guilty, 
but upon two Witneſles, I think the Government, 


and all you have, ſtands upon a tottering Fornfation : 


re 


m_S , by 


Gn 
He mult be a very ordinary Stateſman that can't lay 

bis Plot ſo, as you ſhan't reach him by two Wit. 

neſles. | 

Therefore I ſay, I think it becomes the Wiſdom 
of Parliament, not to declare themſelves bound in 
that reſpe&t; I would have them bound by Juſtice, 
but not by the common Rules of the Law. 

Sir Rob. Cotton. Sir, I do find that Gentlemen do 
very much inſiſt in this Caſe, That if a Gentleman 
does believe that Sir John Fenwick is Guilty, he muſt 
give his Vote for the paſſing of this Bill ; if that be 
1o, I am glad that Opinion did not take place in the 
laſt Reign, if ic had, I am of Opinion I ſhould not 
have been here now ; and I believe my Lord War- 
rington, Who was very Inſtrumental in promoting 
this Revolution, would not have died in his Bed. 
My Lord and I were accuſed of a Crime, which 1 
believe, if proved by ewo Witneſles, had been Trea- 
{on : I have heard ſome Gentlemen fay in this Houſe, 
they did believe my Lord Farrington was Guilty 
( though he was not Guilty of the Fact as it was Jaid. ) 
There was a Man ſwore, &c. and there was ſome 
corroborating Evidence z but as to Mr. Ofley and my 
{elf, there was none but this particular Perſon; and 
they Indifted us of Miſdemeanor, though it would 
have been Treaſon, if there had been two Witneſfles: 
Now if the fame Fact was Treaſon when proved by 
two Witneſſes, and but Miſdemeanor when proved by 
one, methinks we are doing an Extraordinary Thing: 
We arc going after the Fact committed, to make that 
which is but a Miſdemeanor, to be Treaſon. And for 
theſe and other Reaſons, 1 can't agree to the paſling 
of this Bill. 

Ld. Norreys. Sir, though I had always an Appre- 
henſion of the ill Conſequences of this Bill, yer never 
{o much as now ; for this Gentleman hath given Ar- 
vnments that ſhake me more than all that I have heard 
before ; for he ſays, there are a great many Men, if 
they may proceed according to their In, 
Wi 
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will Subvert this Government, and bring in King 
Tames and Arbitrary Power ; and he tells you, That 
every Precedent in this Houſe, is equal to a Law, 
and will juſtifie the like for the furure. I am ſure I 
am very unwilling to make a Precedent that ſhall ju- 
ſtifie Men in Tuch ill Actions, in ſaying, their Con- 
{ciences prompted them to it. 
Then a Ousſtion was put for bringing in of Candles, 
which paſſed m the Affirmative, and they were 
brought in. 

Mr. Hamond, Mr. Speaker, I don*t think the Power 
of Parliaments in queſtion in this Caſe ; but then, as 
all other Powers, it muſt be founded upon Juſtice, 
and never uſed but upon Extraordinary Occaſions , 
and when Criminals are not to be met with otherwiſe. 
The Power of Parliament is not leſſened if chis Bill 
does not paſs: But the Queſtion is, Whether this 
Power ſhould be Exerted in this Caſe 2 What Gentle- 
men ſay of being guided by Conſcience, hath no 
weight with me, further than that 1s governed by the 
Law of the Land. If it be to be admitted in the 
Caſe of Life and Blood, why not in Meum & Tuum 2 
Why was he brought to the Bar then, it according 
to our private Judgment we are to determine this 
Matter 2 No Man thought but he was Guilty. 

T beg leave to mention cne thing that is come to 
my Knowledge. Aﬀeer the Tryal and Condemna- 
tion of Mr. Cook, I had an Order ſent me, that I 
might ſee him, and I went to him by Vertue of that 
Order, and the greateſt part of the time I ſpent with 
him, he took up in declaring againſt the Evidence of 
Goodman, and that he would Receive the Sacrament 
upon it, and give it in Writing, as bis dying Words. 
I ſaw alfo three Witneſſes confing him at his Tryal, 
and when I heard him fay this, it weighed ſo much 
with me, that I have very great ground of Suſpicion, 
That Goodman was Perjured in the Caſe of Cock. 

| Here hath been Popular Expreflions of Plots, and 


Facobites, that no Man can apply to this Parricular 
þ Caſe, 
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Caſe, or ſay, this is a Caſe wherein we ought to uſe 
this Extraordinary Power. He was in: the Hands of 
the Law, and no body can ſay, that the Government 
muſt fink, if he does not die. If we go from the 
Rules of Juſtice, I believe ir will give a great blow 
to the Government. | 

_ Mr, Vernon. Sir, I riſe up only upon what that 
Worthy Gentleman hath offered unto you ; for I did 
not think to trouble you with any thing of that Na- 
cure. - But if you will give me leave to acquaint you 
with what I believe, who have been later with him 


. than this Gentleman, and much oftner. Sir, he does 


tell you, that he is very far from denying what hath 
been ſworn againſt, Sir Fobn Fenwick and himſelf, 
concerning the Conſultation to bring over the French, 
for he hath a very particular remembrance of it,and if 
that Gentleman was to ſpeak with him now, he would 
datisfhe him, I believe in that Point : And ſince I am 
up, I think every Man that ſpeaks upon this Occa- 
ſion, ſhould likewiſe give ſome Account of hinielf, 
in what Manner, and for what Reaſon he diſcharges 
his Conſcience here; I hope I may uſe that Word,fince 
Gentlemen make uſe of Conſcience for his Acquitcal, 
and a Man ought to have a very good Conſcience for 
his Condemnation. | 

As to Sir Fob Fenwick's Innocence, I wiſh he had 
given no Occaſion to-have It called in Queſtion ; and 
ſince he did fall under this Accuſation, IT wiſh he or 
his Counſel for him, would have taken ſome pains to 
have made his Innocency appear ; but I don't find 
the Queſtion is, Whether Sir Fob Fenwick 1s'Guilty, 
but whether there be any Evidence of his Guilt * And 
I ſhall tell you, in ſhort, my Opinion of that. T rake 
the Proof of the Fa& to be in general, ſuch a De- 
monſtration as the Nature of the Thing is capable of, 
and thar is ſuihctent to convince a' Reaſonable, Ho- 
neſt, Unprejudiced Man, of the Truth of what is 
Aſerted, when tiere is no manner of doubt left, 
whether it is ſo or no, nor the appearance of any 


polltbility, 


Pe bans cata. a 


( 323 J 


poſlibility, that it could be otherwiſe. - I think there 
hath been that Proof in this Caſe, and nothing at- 
tempted to diſprove it, and nothing hath been pro- 
ved on Sir Fohn Fenwick's Behalf, that any wrong 
hath been done him.. And therefore, in ſhore, my 
Senſe of it is, That whereas ſome Gentlemen think 
him Guilty, . but the Matter not proved ; I think him 
Guilty, becauſe *tis proved, and there hath been no 
offer made to diſprove it. 

Mr. Bromley, Warr. Some Gentlemen have ſpoke of 
the Power of Parliaments, but 1 ſhall ſay nothing to 
their Power, which I have learned from my Lord 
Coke, is ſo Tranſcendent and Abfolute. that is can't 
be confined within any Pounds : Burt the more Juſt 
and Honourable ir ought to be in its Proceedings, to 
give an Example co inferiour Courts; and though 
their Power can't be deny*d, yer the Exerciſe of it 
hath been often Cenſured and Condemned; and Adts 
that have paſſed in one Parliament, have been in the 
ſame Reign Repealed,and ſometimes ſeverely Branded; 
14 poſſummus, quod jure poſſumus. *Tis certain here is a 
dete& of Legal Evidence : We are not tyed here to 
the Forms of Weftminſter- Hall, but certainly, with 
Submiflion, we ought to tye our ſelves up to the Rules 
of Weſtminſter-Hall, eſpecially when they are founded 
upon Common Juſtice, which is the ſame, is not 
Mutable, and opght to be Univerſal. | 

By the Law.of the Land, no Perſon is to be Con- 
victed in Caſes of Treaſon, but upqn two Witneſſes ; 
the Law of God is the ſame. - However, if you will 
paſs this Bill, all Perſons muſt acquieſce, and chere is 
no diſputing of your Power afterwards. Ir hath been 
an Argument uſed ro Day, That the Security of the 
Government requires the paſting of 13 Bill, which I 
think to be a good one too, if they can make it ap- 
pear, that unlz(s you proceed in this way, the Govern- 
ment is in Danger; though [ muſt obſerve, it was not 
thac Conſideration, but the Vindication of an Ho- 

| 2 __ nourable 
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nourable Perſon's Reputation, that brought this Mat- 
cer firſt before you. | 

It does not appear to me, That Sir Fohbn Fenwick's 
Life or Death can endanger the Government. You 
have been told, of a Deſign that he hath been En- 
gaped in, as is carried on at this time, That an Iava- 
ſion from France ſeems to threaten us: The former 
Deſign hath been happily Diſcovered and Defeated, 
and *cis not probable that Sir Fobn Fenwick ſhould have 
any great ſhare in any thar is carrying on at preſent : 
And as far as I can learn, he is not ſo conſiderable a 
Man in his own Perſon or Intereſt, that we need fear 
him. | 

An Honourable Perſon ſaid, if we do not pals this 
Bill, they that ſent us here, would give us no Thanks: 
' *Tis not a good way of Arguing; but I believe, if 
thoſe look forward, they will thank us. Sir, in the 
A& tor Declaring the Rights and Liberties of the Peo- 
ple, you have ſaid, That the late King James, by the 
aſſiſtance of divers Evil Counſellors, 8c, How comes it 
to paſs, that we have never Attainted any of them ? 
And if we are for proceeding in this way of Acttain- 
der, becauſe it pleaſes them that ſent us hither, I dare 
ſay, the Attainting one of thoſe Men, would gratifie 
thoſe that ſent us hither, more than the Acttainting 
Twenty ſuch as Sir Fobn Fenwick. It was pretty well 
known what ſhare ſome Gentlemen had in bringing 
in of Popery and Arbitrary Power ; and I will cake 
the Liberty to ſay, That there is never a Gentleman 
in this Houſe, but believes them to be the worſt of 
Criminals. | | 

Upon the whole Matter, I do not think you have 
any occaſion to Exert a Power, that no body denies; 
I ſee no Security this will be to the Government, and | 
conſequently, no neceflity of it: I think you are | 
making a moſt dangerous Precedent, and that it will | 
be of ill Conſequence to you, and therefore I am 
againſt this BiH. | 

| Mr. Smitg. 
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Mr. Smith. Sir, T will be as ſhort as I can, and if 
it had not been for ſomething in this Day's Debate, 
T ſhould not have troubled you. As to what was ſaid 
by the Gentleman that ſpake laſt, of making Exam- 
ples of ſome that had been Criminal in the laſt Reign, 
how ' that came to happen, that no ſuch Examples 
were made, I ſhall mt now Entertain you, but I 
believe moſt of the Gentlemen in the Houſe know 
pretty well. | 

But I take the Matter before you, is what Evidence 
you have to prove Sir fohn Fenwick to be Guilty, and 
whether there be not an Extraordinary Occalion at 
this time, to Exert the Lepiſſative Power ? 

I ſhall not enter into the Matter of Precedents,thoſe 
are out of my Province, but I have read ſome ; how- 
ever, it ſhall not paſs upon me for a Rule, becauſe 
fome Bills have been Reverſed, no others ſhall be 
brought in ; it is poſſible that the Reverſing of them, 
may be worſe than the tirſt bringing of them in. 

But to apply my ſelf to the Evidence, I can't but 
obſerve one thing that ſeems this Day Extraordinary : 
We are told by ſome Gentlemen, they are againit 
our Proceeding upon this Bill, becauſe it does not 
uadrare to the Rules of Weſt minſter- Hall, and at the 
fime time, Gentlemen take Liberty to make Excep- 
tions here againſt that Evidence that Weſt minſter- Hall 
has: allowed: And it ſeems hard when they Argue 
from Weſtminſter-Hall, that they ſhould take Excep- 
tions to that Evidence which the Law of England al- 
lo vs to be good. For it is notorious, it hath been 
admitted in'Weſftminſter-Hall; And Gentlemen might 
have as well have told you, That thoſe Men that 
Suffered, died Innocent, as to have denied it; and 
think there is a further ſtrengthening of kis Evidence, 
for there is not one Man, who hath died upon his 
Evidence, but hath acknowledged himfelf Guilty of 

what he hath Charged him with. 
As to the Matter of the other Evidence, Sir, I do 
not ſay that it is Evidence that will come into I«#- 
d © minſFer- 
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minſter-Hall ; but at the ſame time, give me leave tq 
tell you, They ſeem tolay a little ſtreſs upon it, when 
they tell you, they believe it was talſe Evidence ; 
and inſtance in what Cook ſaid to a Gentleman of this 
Houſe, after his Condemnation ; but I think thus far 
I may ſay, That when you fent ſome of your Mem- 
bers to Examine Sir Fohbn Friend, he did own all thoſe 
Perſons to be at that Place, and that is a much better 
Argument for the Validity of Goodman's Teſtimony. 
But as to the Matter before you, ſome Gentlemen 
have made it a Queſtion, Whether Sir Fohn Fenwick 
be 1ſo conſiderable a Man, as you ſhould Proceed in 
this Extraordinary Manner with? Though they all 
lay, you may do it, yet at the ſame time they tell 
you, this was never put in Execution, but they were 
in the wrong that did it. 

Now, Sir, the Queſtion is, Whether you ſhould 
make uſe of this Power at this time? Say ſome, The 
Plot is over, I wiſh it was : But when a Conſpiracy 
hath been laid ſo deep and general as this was, 'tis not 
the Hanging of one_or two that will make us ſafe. 
When ?cis apparent to you, here is all the Artifice in 
the World, all the Endeavours in the World, by Sir 
Fohn Fenwick's Friends, to remove Goodman our of the 
way, *tis ſome Argument that he had ſomething to 
ſay to him: And when we ſee Priſons broke open 
daily, and we have known Perſons Murthered in the 
Streets for giving Evidence, ( very notorious is the 
Cale of Dodſworth ) you have Plots all about you, and 
yet can you think ;there is no occaſion to make uſe of 
this Extraordinary Power ? 4-1 
TI would have as great a Conviction upon my Con- 
{cience as I could, but 'tis very hard a Man muſt tkrow 
his Conſcience aſide in the Caſe. ?Tis. very hard to 
believe, That if there be two Witnelles, produced , 
though I don't believe the Witneſles, yet, ] am ſafe if 
I Condemn the Man ; and if there i but one Wit- 


neſs, I am to Acquit the Man, though I believe him 
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And though they go to Scripture, to tell you there 
muſt be two Witneſfes, yet they don't go fo far as 
to tell you there have been very Extraordinary Things 
done, even by God himſelf, for the preſerving a 
Community. 

And where is the Reaſon of it, that one Witneſs 
may take away a Man's Life in one Caſe, and not in 
another 2 There was a Thing ſaid, that was one 
thing that occaſioned my ſtanding up: A Gentleman 
ſaid, truly, it ſeemed to him to be a better way to 
put an End to the Plot, to have an Act of Indemnity, 
than the Convidtion of Sir John Femvick would be. 
QIr, there ſeems very little Reaſon for A&; of In- 
demnity, when we have ſeen an Act paſſed fo lately, 
which has not reſtrain'd Perſons, nor brought them 
toa Senſe of their Duty; and we have heard Perſons 
own at your Bar, That the Fa& was committed juſt 
after the Act of Indemnity. Sir, I do heartily, ac- 
cording to my Confcience, Vote for this Bill. 

: Mr. Harcourt. Sir, T am ſenſible "ti: very difficult 
to fay any thing, and not ſeem tedious at this time 
of Night; but I take it ro be my Duty not to be 
ſilent in this Matter. 

All the Arguments that I remember have been made 
uſe of in any former Debate, or in this Day*s. may 
be reduced, in ſhort, to theſe two Heads; the danger 
of the Government, and Gentlemens private Opi- 
nion. | 
Sir, as to the Danger of the Government. if any 
body will Convince me there is ſuch danger, (I pro- 
miſe him, if ic be worth his time to to do ) I will be 
his Proſelice, and Vote for this Biil : But, to tell me 
the Government is in Danger,and the Fate of England 
and Europe depends upen this Bill, is certainly rather 
offered to Amule, than to Convince. 
© Þt hath been asked, Can the Circumſtances that 
Sit, Fobn Fenwick is in admit of any Danger to the 
Government , which hath Power over his Liberty 
every day, and may in of his Liberty _—_ 
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his Life 2 A Man, by the Account T have had of him, 
of little Intereſt, not worth Nine Pence. (I have 
no Acquaintance with him, and fo I may eaſily mi: 
ſtake his Circumſtances.) But, Sir, whatever his 


Circumſtances are,. ke is in ſafe Cuſtody, and no 


doubt there he will be kept 3 and to ſay the Govern- 
ment is it danger by ſuch a Man, ſure, that can't be 


thought by any Man living : And God forbid this 


ſhould be the Caſe of the Government, that it can't 

ſupport it ſelf without taking away this unfortunate 

Gentleman's Life, contrary to the Rules of Law. 
For the Argument of private Opinion, *tis almoſt 


as dangerous as the Precedent you are making. I will 


not urge it from the Caſe of the People called Er- 
thuſiaſts and Madmen ; but T will urge it in the Caſe 
of Men that fit in Judgment, if Opinion is to juſtifie 
the Condemning of a Man, let us never more call 
the Verdicts again(} Mr. Corniſh, Mr. Sidney, Lord Ruſ- 
{cl, and others, Murthers. Ask the Jury, no doubt 
none of them are fo ſilly, but will tell you, in his 
Opinion they were Guilty ; butif Opinion may Con- 
demn a Man without Proof, Why not Acquit him 
as well where there is a plain undeniable Proof ? 
Such a Practice, I am ſure, would never be endured. 
The propereſt Method, I think, was propoſed by 
the Gentleman that began the Debate ;z and I beg 
leave to follow the ſame ſteps, to conſider his Guile, 
How it appears to us, and whether there be any: Rea- 
{on for this Extraordinary Manner of Proceeding. 
The Recital of the Bill are the Arguments tor it ; 
and thoſe we ſend up to the Houſe of Lords, for the 
Paſling of this Bill :- And firſt, it ſays, That Sir Fohn 
Fenwick was Indicted by the Teſtimony'of Porter and 
Goodman, &c. It ſays, that ſeveral Days were ap- 
pointed for his Tryal, and at one of thoſe Days the 
Tryal had come on, if it had not been for the Dif- 
covery that he pretended to make ; but it does not 
ſay, it was put off at any other Days or Times, for 
that Reaſon ; But it goes on, and ſays, he hath made 
| _ feveral 
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ſeveral Reflections, &c. inſtead of making an Inge. 
nuous Diſcovery ; and then it recites how that Good- 
man is withdrawn. | 
I would beg leave to put Gentlemen in mind of 
what was a great Inducement to bring his Bill in: Tr 
was ſaid, That Sir Fohn Fenwick, and his Relations 
had done it ; That they would prove that Goodman 
was withdrawn by his Means. Give me leave to ſay, 
che Bill does not fo much as recite that, and I beg leave 
to ſay, That there was no Proof of it, unleſs the 
Hearſay of Clancy, and the Actions of my Lady Fen- 
wick are to be Evidence, contrary to the known Laws 
of England, to atfe& this unhappy Gentleman in the 
Caſe of his Life. I ſay, if any Gentleman had been 
of another Opinion, no doubt, he would have offered 
that Amendment to the Committee. 
| As to the Diſcovery that Sir John Fenwick hath 
made, it does not appear to me, whether it be true 
or falſe : It is one thing to give a Vote to clear a Gen- 
#. tdleman's Reputation, and another thing to carry it ſo 
far to give Judgment, That the Perle that made 
thoſe Refleions ſhall die, and that before any Proof 
cf their Falthood. | 
| Hereis an Indictment found, and here is an Evi- 
dence withdrawn, that is all I am ſatisfied in: And 
ſuppoſing the Perfon Guilty, it is no manner of in- 
ducement from theſe Arguments, to proceed in this 
Extraordinary manner. | 
But I would conſider the Matter of the Amendment 
made at the Committee ( Of which Treaſons he the ſaid 
Sir John Fenwick « Guilty.) I cawt fay that; and 
therefore I can't Vote for the Bill. If he be Guilty, i 
does not appear ſo by Legal Evidence, and therefore 
if I am to Judge him, he appears to me as an Inno- 
cent Man. The Law requires two Witneſſes to C.on- 
vict a Man of this Crime. *Tis the greateſt Crime , 
and the Law is ſo merciful, that ic won't expoſe a 
Man to fuch great Penalties, without demenſtrative 
Evidence, = | 
hr The 
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The firſt A& of Parliament that requires two Wit- 
neſles, is, x Edw. 6: The next is, 5 Edw. 6. And 


upon that Act, give me leave to take Notice : That 
Act goes a little further than the Firſt ; for the 5 
Edw.6. does not only lay, There ſhall be two Witneſſes, 


but it goes on, and ſays: — which rwo Witneſſes 
( they are there called Accuſers, but mean the fame. 


thing) ſhall be produced in Perſon before the Party at bis 
Arraignment , and ſhall there, before his Face, Maintain, 
and Avow what they have to ſay. So the Parliament 
particularly provided, "That there ſhould not only be 
two Witneſles, but that they ſhould appear in proper 
Perſon, in open Conrrt. 

I beg leave to obſerve, That after the making of 
the firſt At, in the ſecond or third Year of Edw. 6. 
there was an Attainder of Sir Tho. Seymour, in Par- 
liament, without Hearing of him ;z and that very {elt- 
ſame Parliament, within two Years afterwards, ſeems 
ſo to have repented of that Matter, that they made. 
that Proviſion I have mentioned,in the 5 Edw. 6. And 
to ſecure, That that ill Precedent ſhould do no harm, 


they put in chat Clauſe. If this A& paſſes, I wiſh. | 
we do not repent it in leſs Time than that Parliament 


did the Attainder of Sir Tho. Seymour. Let us be 
guided by the Reaſon, the Juſtice, and the Diſcretion, 
. of that At, though we are not bound. in our Legi- 
Native Capacity, by the Power of it. I can't but ob-, 
ſerve, that from the making of that A&, no Perſon 
has been Acttainted in any other manner, till the Duke 
of Monmouth: So great a Veneration has that Law. 
always had in all Reigns, though multztudes of Gon- 
ſpiracies have happened .in them all. I do not think 
it ſo material thac- there ſhould be two Witneſſes, . as 
that theſe Witneſſes ſhould be heard Face to Face, 
and Croſs-examined. It. hath been told you, That 
*tis Natural Juitice and Reaſon, that there ſhould be 
two Witneſſes, A Gentleman asked you, where that 
Natural Juſtice was before the Stature of Edw.6? 
- Sir, the Statute of 25 Ev. 3. ſays, That every r__ 
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that is Attainted, ſhall be provablement Attaint 5 and 
ſomewhat may be from thence inferr'd more than 
that the Crime ſhould be prov'd, for ſo muſt every 


| Crime. But as to the Proof required by that Ac, 


and the Ads of Ed. 6. All thoſe Adts, by very lear- 
ned Opinions, have been thought Declarative of the 


Common Law ; but that's ſcarce worth the Enquiry, 


ſince ?ris certain how the Law ſtands at this Day. 

An Hononrable Gentleman took notice, That ſuch 
Evidence as we have had, and ſuch Proceedings as 
theſe, would not he reaſonable in Caſe of an Im- 
peachment , but diſtinguiſhed between that Procee- 
ding and this; but certain, the Reaſon is the fame : 
”Tis true, the ſame Perſons that accuſe in one Caſe, 

ive their Judgment in the other , but in each Caſe, 
ſuch Priviledges as are juſt and reafonable ought to be 
allowed to the Party accuſed. 

I ſhall add no more, but that we are making a Pre- 
cedent which can't be made without breaking through 
all the Fences of the Law, and when *tis made, we 


know not who may ſuffer by it. 


. Srr Rich. Temple. As to the Evidence you have be- 
fore you, I appealto any Man, whetherat the Com- 
mon Law, if there was but one Witneſs againſt a 
Man, Whether he was not at liberty of demanding 
Tryal by Battle * Thoſe Acts that have been made 
fince, are made certainly to provide, That in no 
Cafe whatſoever, a Man ſhould be ſo much as accuſed 


without two Witneſſes of the Treaſon. 


As to what hath been ſaid of 'the particular Evi- 
dence before you, what hath been obſerved here, is a 
good ObjeRtion in the Courts below : I do not fay it 
does diſable a Man from being an Evidence, becauſe 
he is not Pardoned, but he is not ſo good an Evidence 
as if he was pardoned. But that 1 ftand upon is this; 
Shall you cotne here and make a Precedent in this 
Placeto condemn a Man to the higheſt Penalties, up- 
on leſs Evidence than you will allow any body elfe to 


doit? Thar is what was never done in Parliament be- 
SHS | | Ly fore, 
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fore. Will yon make a Precedent in Parliament, 
that at any time they may bring in a Bill here, and 
judge a Man to Death for Treaſon upon one Evi- 
dence ? Y | 

As to this Bill itſelf, conſider what a Precedent you 
will make. There is nothing that any Bill was con- 
demned for in Parliament, that is not in this Bill. All 
Mankind muſt perceive, That you have but one Evi- 
dence, and ſuch a one as I have told you. And what 
ever any Man's private Perſuaſion is, *tis the Proof 
muſt govern you. Then this is a Law, ex poſt fad&o, 
and that hath been always condemned, you make 
- that Evidence that was not ſo before. Sir, this is be- 
ſides making a Law in a particular Caſe, againſt the 
Common Law of England, and the Right that every 
Subje&t has. Iris making a Law to hang a Man with- 
out a Tryal; *tis making a Law here, that was in- 
troduced upon a Pretence to make him an Evidence : 
Every one ſaid, That they did not ſeek his Blood, 
and if that be the ſecret inducement in this Caſe, *tis 
a dangerous Precedent. 'The Earl of Exeter, when 
he brought the Rack into the Tower, every body 
knows the Fate that came upon him afterwards. 

Let any one Body ſhew me there was any Reaſon 
for reverſing any A& of Parliament , they are all a- 
gainft this Bill. 
' Then to the neceflity of it, I can't imagine any 
thing that hath been ſaid to you upon that, is a ground 
for this Bill. Pray conſider firſt, how this Matter 
came before you, it was for an Honourable Perſon's 
Vindication, and it was not tranſmitted to you by 
the King, bur by the Honourable Secretary : He told 
you, That if you had a mind to ſee theſe Papers, and 
required it, he had leave to let you have them ; but 
if it had been a thing of this Conſequence, That 
the Government had been in the utmoſt Danger, 
Would it have been tranſmitted only at the Requeſt of 
a Private Gentleman, and left unto you, whether 


you would proceed upon it or na ? 
{- ; But 
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But tis obſerved, That the Plot may go on ſtill, 
Pray if this Gentleman be cut off, does that cure it ? 
You are ſecure of him now, that he car't a& init ; 
ſo that I have not heard the leaſt ground to convince 
me, That the Government would be in leſs Danger, 
if this Gentleman was cut off. 

Sir, we are told here of going according to our 
Conſciences ; giveme leave to ſay to you what was in- 
ſtanced in the other Day, That in the worſt of 
Times, when they did not ſtick at murthering of 
the King, yet they ſtuck at this. They would not 
allow any Man to ſuffer upon one Witneſs: And 
they did not admit of Depoſitions againſt my Lord 
Atordent, and my Lord Mordent ſaved his Life by it. 

You have depoſed King James for breaking in up- 
on the Law. Did any body believe that Mr. Hamp- 
den was not Guilty of the Treafon he was charged 
with? He owned it before this Houſe, and yet he 
was tryed only for Miſdemeanour, there being but 
one Witneſs againſt him, and they that ſtrained all 
other Laws, ſtuck at this, and would not violate this 
Law. So that I think there is no neceflity for ma- 
king ſuch a Precedent, and I think it would be the 
worſt of Precedents. 

Mr. Boſcawen. T have obſerved upon this Debate, 
That fome Perſons deny that *tis juſtifiable at any 
time,to Proceed upon Bills of Attainder, and yet they 
don't diſpute the Power of Parliaments, but at the 
ſame time fay, they ought to go according to the 
Rules of Weſ/tminſter-Hall. 

Another ſays, *tis the ſame thing whether we Pro- 
ceed by way of Impeachment, or Bill of Actainder, 
I think him much out of the way, for in that Caſe, 
the Lords only are Judges, and you are the Proſe- 
cutors, and you dorret ute your Legiſlative Power in 
that. 

A Worthy Friend of mine faid, He had often been 
miſtaken in his own Conſcience, when he thought 
himfelf very much in the Righe, That might be * 

an 


WM — . 
and if there was any room rationally to ſuppoſe, 
That Sir Fohn Fenwick was not Guilty, I ſhould be 
of Opinion to be of the more favourable fide, but I 
take it, there is no room for any Man to believe but 
he is Guilty. | 1 

Now I would examin what grounds we have to he- 
lievehim Guilty. Upon Tryals, when they charge a 
Jury with a Priſoner, one part of their Charge is to 
enquire, whether he fled for it or no? *Tis notorious, 
that Sir Fobn Fenwick fled for this, which is no ſmall 
Argument of his Guilt. Another 1s, That he was 
here at the Bar, and did not deny the Fat. If he 
had confeſſed it, no doubt bur you would have con- 
cluded him Guilty, and when he does not deny it, 
this is next Door to it. Fs 

It hath been told you, many Bills of Attainder have 
been reverſed as Unjuſt ; it hath been as notorious, 
Thar the Verdiats of Twelve Men, and when Men 
have been tryed by their Peers, have been reverſed 
too; I will Inſtance in two or three. The firit I 
begin with, was that of the Duke of Somerſer, but 
no Body could ſay, but he was Guilty of the Fac, 
for he confeſſed it ; but there was a powerful Enemy, 
the Duke of Northumberland. The next is, the Duke 
of Norfolk, who was Attainted in Queen Elizabeth's 
Time; and they were not by Parliament, and yet 
both were reverſed. And TI think, as this Matter 
ſtands now, ſome Gentlemen are of Opinion, by 
the Evidence they have heard, That he is Guilty ; 
but T think no body hath ſaid, That it appears to him 
by the Evidence he hath heard, That he is Innocent. 
Now [ deſire to know, whether every Man muſt not 
uſe his Conſcience to judge, whether there be ſuff- 
cient. Evidence ? I acknowledge there 1s not ſuffici- 
ent Evidence to Convict him in W:ftminfter-Hall, but 
there is more to fatisfie my Conſcience, and the 
World abroad, than if G-»9dman was here ; beſides 
his not denying it, you have the Evidence of the 


Perſons that died, who owned the ſame Thing - 
An 
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'Tthink you will give your Enemies a great\Advan- 
. tage; if you acquit him'3 and if you condem 
you will do your ſelves Right. 
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Ahd I mention that, the rather, becauſe they confel- 


ſed it to Perſons fent from this Houſe, and did not 


- only confeſs themſelves to be Guilty, bur acknow- 


ledged, T hat there was ſuch a Conſpiracy : And Sir 
IVilliam Perkins acknowledged in particular, That he 
was tO raiſe a Troop of Horſe, and that the French 
were to be invited over. Is this nothing 2? Is not this 
to be taken notice of by the Legiſlative Power, that 
is to ſecure the Peace and Welfare of the Govern- 


ment? 


Gentlemen ſay, there is a great deal of Danger in 
this Matter z Some, if you acquit him ; others, if 
you condemn him. If you are fatisfied he is Guilty, 
by this Bill, you ſetup a Land-Mark, that others may 
take care they do not come into this Predicament. 


 Onthe other Hand, if you reje& this Bill, you will 


give Advantage to your Enemies, when they ſhall ſee 
2 Man that is ſo notoriouſly concerned in calling in a 
French Army, the worſt of your Enemies to be Scot- 
free. If he be Guilty, what Danger is there of the 
Precedent? When a Perſon is concerned in the like 
Nature, and. hath fled for it, and does not deny it: 
When living Perſons confeſs it, and dying Perſons 
"_ it, then there will be danger to ſuch a Per- 
on. 

Upon the whole Matter, I think there is no Man 
that ever I heard, That does not believe him to be 
guilty ; and *tis ftrange you ſhould want Evidence, 
and yet every one think him guilty ; and I think no 
Man muſt be acquitted or condemned, but according 
to a Man's Conſcience. | | 

An Honourable Perſon faid, Pcrter was no good 
Witneſs : If Goodman was here, he would not be fo 
much, and yer *tis argu'd we muſt acquit him,becauſe 
Goodman is not here : And therefore, upon the whole, 


him, 
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Mr. Cowper. Sir, being concerned in Proſecutions of 


this Nature without Doors, IT have hitherto declined |- 


concerning my ſelf in any Debate upon this Evi- | 


dence, as I have been wholly unconcerned in the 
Conduct of the Evidence againſt Sir Fobn Fenwick z 
but being now to give my Opinion and Vote as a 
Judge, I ſhall crave leave to offer my Senſe of this 


Matter. | #0 
In the firſt place, T would make uſe of a Difſtin- 


&ion, which I think will ferve to anſwer ſeveral of | 


che Arguments, that have been uſed againſt the Bill 
11 this Debate. I think there are two things to be 
conſidered, Firſt, his Crime, and the Proof of that 
Crime, and then the other Matters done by him fub- 
{equent to his Accufation. LE | 
The Crime and Proof of it that hath been given 
againſt him at your Par, are the Grounds by which 
] think my ſelf ;uſtified before God and Man, in 
giving my Affirmative to this Bill, by which you ad- 
judge him to die. What he hath done ſubſequent to 
}1is Crimes convinces me in my Judgment, That we 
are here in a very proper Method and Courſe of Pro- 
ceeding againſt him : Therefore let no Man ſay on 
the one hand, that he is Condemned to die, becauſe 
he hath by Artifice protracted the time appointed for 
his Tryal, till part of the Evidence is withdrawn. 
No, he is Condemned to die for having been Guilty 
of High Treaſon, manifeſtly proved againſt him at 
this Bar. Let them fay onthe other hand, Will you 
in this Method Condemn every Man that 1s at any 
time Guilty of High Treaſon ? No ; But take it to- 
gether, when a Man plainly Guilty of the worſt 
of Treaſons, which would have been manifeſtly pro- 
ved againſt him in the Ordinary Courſe of Proceed- 
ings, but for his own Contrivance and Artifice, When 
a Van, I fay, by undertaking to atone for his Crime, 
and to make his Country Satisfaction, ſhall by that 
means protra&t the Time for his Tryal, cill one of 


che Evidences is gone , When a Man, to delay his 
Tryal, 
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Tryal, ſhall pretend to have a Reſerve, which he 
would make known to the Kings Perſon only, and 
then when he thinks he is got out of the Ordinary 
reach of the Law, ſet the Juſtice of his Country at 
defiance. Theſe are grounds, not why he is Con- 
demned to die, for that is purely for his Treaſon, but 
to juſtifie our ſelves in relation to our Proceeding 
againſt him in this manner. 

Sir, In the next place, I would beg leave in a few 
words to take notice of ſome other things that have 
been faid in this Debate : Gentlemen are afraid, that 
this Example will be made uſe of by Poſterity, to 
the diſadvantage of Honeſt Men; and you have 
been told, that Precedents have begun with the Pu- 


niſhment of the Guilty, and then have been carryed 


on to the Puniſhment of thoſe that have been no lo. 
*Tis true, there hath been lately a very bad uſe made 
of Proceedings in the Ordinary Courts of Juſtice in 
relation to Publick Crimes, But what do Gentlemen 
inferr from thence ? Mult we therefore have no ſuch 
thing as Jaſtice 2 Muſt not the Guilty be puniſhed, 
becauſe the ſame Methods have been, and may be 
made uſe of hereafter for the Puniſhing of Honeſt 
Men * | 

For my part, I am not afraid of what uſe Poſte- 
rity will make of this Example, it there come ſuch 


_ Times of Violence ; alas, they will not want this 


Precedent, there are others which have been cited 
in this Debate, that will much more juſtifie their Ar- 
bitrary Proceedings. Nay, this Example may rather 
ſerve to Prote& the Innocent ; for it a Bill of this 
Nature come hereafter to be proceeded upon in Par- 
liament againſt another, he may alledge for himſelf, 
That Sir Fohn Fenwick was heard Perſonally, and by 
his Counſel, That the Evidence was in that Caſe 
produced hefore him, and confronted with him, 
There was that Extraordinary in his Crime, which 
is not in mine ; he would not only have introduced 
a Foreign Army, and in that committed As 

ut 
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but afterwards aggravated his Crime of High Trea- 


ſon, by endeavouring, when he was in Cuſtody, to 
abuſe the King, and to create a Jealoufie between 
the King and his Miniſters. 


Sir, in the next place it is faid, That here is not a 


Legal Evidence, though there 1s an Evidence that 
really convinces Gentlemen in their Conſciences (1 
am not aſhamed you fee to make uſe of that word ) 
yet they are not for paſling of this Bill, becauſe, ſay 
they, there is not a Legal Evidence. With Submiffion, 
Sir, | think that is a miſtake: Before the x E4.6. 
one Vitneſs was good Evidence in High Treaſon ; 
there was indeed a variety of Opinions touching 
Treaſons before that Time, which that Statute was 
made to Remedy ; but neither the firſt nor the fitth 
of Ed. 6. in the Penning or Wording of them, nor 
in the Reaſon of them, were intended to extend to 
the High Court of Parliament, nor can they extend 
to it in its Legiſlative Capacity. So that for ought 


that hath been faid, though it ſhould be admitted 


that one V' itneſs, corroborated by Circumſtances, and 
( as this Cafe is) the Confeſlion of the Party, would 
not be Legal Evidence below ; yet, with Submiffion, 
it 15 a Legal Evidence in Parliament, even according 
to the ſtrict Rules of Law, becauſe no Law hath made 
Witneſſes requifite in this Place ; nor could a tormer 
Parliament Enac&t what ſhould be a Legal ground, 
and what not, for the paſſing a Bill in this. So that 
as it is a Convincing Evidence, I think it may, for 
that Reaſon, be juſtified to be a Legal Evidence here 
m Parliameat : And as it Convinces me, fo that [ 
can't refit the belief of it,Þ muſt be,upon that ground, 
for this Bill, notwithſtanding what fome Gentlemen 
have ſaid by way of endeavouring to explode Con- 
{cience as a Rule not to walk by in this Caſe. One 
Inſtance given againſt jt was ( it ſeems) becauſe a 
Fangman þa+ not a Diſcretionary Power to Execute 
a Man according to his Conſcience, and, put him to 
what fort of Death he pleaſes; as if we had not a 
better 
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better, and more Legal Diſcretionary Power here in 
the High Court of Parliament, than the Common 
Hangman in the Execution of his Office, 

But we are told of ſeveral Inftances where Mad 
and Hair-brain'd Men have made uſe of Conſcience 
to palliate their Extravagancies : No doubt ic hath 
been fo; and let me tell you, Religion too hath been 
as oftefi made uſe of for a Prerence to the worſt of 
Villany in all Ages, and yer IT hope they will no: 
Argue from thence, that there ought to be no ſuch 
thing as Religion neither, for a Guide to mens 
AQtions. | 
When Men are to be Judges,I would fain know what 
Rule they have better to walk by, chan a ſedate, and 
well-informed Conſcience in the C ourts below,when 
a Legal Evidence is given? Yet the Jury are not 
bound to go by that Legal Evidence; they are, when 
they have heard ic, Judges of the Credibility of the 
Fa&t, and are at laſt to go by no other Rule than 
what has been ſo much ridiculed in this Debate, even 
the Rule of their own Conlciences. 

It was faid pretty early in this Debate by a Mem- 
ber of great Reputation, 'T hat this (except Monmourh's 
Caſe) is the firſt Precedent of a Bill of Actainder 
that began in this Houſe, It ſeems the Ancient way 
was, for the Lords to give the Witneſles their Oaths, 
and when they thought fit, they thereupon ſent down 
a Bill, and the Commons were to proceed upon it : 
But I think, with Submiſfton, this is a much better 
way; and I had rather give my Conſent upon hear- | 
ing Convincing Evidence, and ſeeing that the Parry 
has nothing to ſay for himſelf, than upon any Bill 
tranſmitted hither from the Lords, and no other Evi- 
dence before us, than that they chought fit to pals - 
It. 

Some Gentlemen have ſet a great weight upon this 
Argument : Say they, Sir Fobn Fenwick is not a Man 
ſo conſiderable as to endanger the Government. I ad- 
mit it, they that have — tor the Bill, have not on 
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T obſerve) made uſe of the contrary Arguments ; 
but as to that, this is what I lay my Finger upon in 
particular. *Tis plain he was to be General, and | 
muſt know a great many of the Officers under him ; 
and therefore T am ſatisfied he hath not made that 
Atonement to his injur'd Country that 1s in his Power, | 
and that he ought to have done. AndI am fatisfied 
that unleſs this Bill proceed againit him with the 
greateſt ſteadineſs, you will have none of thar Difſ- 
| * Frere be covery * Dome let Gentlemen pervert this Argu- 
wen 4 ty ment,and fay, Will you Hang a Man if he dowt Con- 
© the Noiſe fels? No; but when I have heard ſuch Proof, that 
F of ſome he is Guilty of the worſt of Treaſons, and that 
Gentlemen, he hath aggravated his Crime in the manner he 
ts has done, I think he deſerves to die, unleſs he will. 
9%, merit his Life by a uſeful Diſcovery of what he can- 
* that way of not but know. AndI think it of the higheſt Impor- 
| Arguing. tance to you that can be, that you ſhould come to 
| the further Knowledge of the other Branch of the 
Conſpiracy, the meeting and joyning with the French 
King's Forces in England. I think you are now in a 
proper Method to attain that Knowledge, and per- 
haps you may have a better Iſſue of this Bill than this 
Gentleman's Death ; but if not, he will but pay that 
Debt which he manifeſtly owes to the Juſtice of his 
Country. | 

Ar. Paget. Sir, 1 cat believe but I ſhall be heard, 
as to the little I have to ſay, with ſome uneaſineſs, 
after ſo long a Debate. Bur, Sir, ſince I did take the 
Liberty to give my Opinion, why I was againſt this 
Bill before; I think it as reaſonable to give you my 
Reaſons,: why I dowe ſtand convinced by the Argu- 
ments I have yet heard. And that T may the berter 
give you my Reaſons, I ſhall, as well as I can remem- 
ber, repeat fome of the Arguments that have been 
urged for the Paſling of it. 

If I miſtake not, ſome of the Arguments have run 
upon the Power and Prerogative of R—_— 
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{ome upon what was proper Evidence in this High 
Court of Parliament, other than what would be in 
other Places ; others upon the Extraordinarineſs of 
the Occaſion. | 

As to the firſt of theſe Arguments, ſince Gentle- 
men much more experienced in Rules of Parliament, 
do not think fit to deliver their private Opinion, what 
Rules Parliaments may in Reaſon be ſuppoſed to have, 
I ſhall not fay any thing to that. : 

As to the Arguments of what Evidence ſhall be ſuf- 
ficient to Adjudge a Man to Death in this Hoſe, I 
confeſs, T ſhall at all times be very careful, how I give 
my Opinion in Matters of Life and Death, becauſe 
I chink the greateſt Caution is to be uſed in that Caſe. 
And for this Reaſon, I can't Conſent to give my O- 
pinion in one Caſe, that I ſhall chink fic to retract in 
any Caſe afterwards. 

If Þ underſtand the Meaning of the Houſe, *ris not 
in Favour to Sir Fobn Fenwick himfe!f, that Gentlemen 
oppoſe this Bill, but for fear of Uſhering in a Prece- 
dent, that may be made uſe of againſt a better Man. 

I confeſs, here is a Worthy Member thar ſpake laſt, 
ſaid ſomething in his Argument that hath ſome weight 
with me. I did apprehend by the general LCebate of 
the Houſe, That the Parliament had no Rules at all, 
but what they would fix to themſelves, but I have 
| a great Regard for his Opinion. It he ſays true, 
> | the Evidence before you is not I egal Evidence in 
, Weſtminſter-Hall, but *tis Legal Evidence according to 
- | the Rules of your Procecding in the High Courc of 
, Parliament. Bur T think truly, it they may be pre- 
Y ſimed to have any Rules to go by, nothing is lo plain 
4 to me, as that a Rule of their own of {o late Date, as 
4 the Ad for Regulating Tryals in Cafes of Treaſon , 
Fn ſhould be a Rule to them : And *tis faid in that Act, 
- That after ſuch a Day, no Perſon ſhall be brought to Tryal 

in any Caſe of Treaſon, &C. but he ſhall be Condemned upon 
" the Evidence of two Witneſſes; and I muſt needs lay , 
'> that A that was paſſed laſt Seflions, is ſo much tor 
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the Liberty of the People of England, that I think ict 
will be very hard to Repeal that Subſtantial part of 
the Law ſo ſoon after it was made. | 
As to the Extraordinarineſs of the Caſe, I am ſen- 
fible what ſtreſs hath been laid on that Argument, as 
if the ſtrength of this Government did in ſome mea- 
ſure depend upon your Diſpoſal of this Matter one 
way or the other ; and ſince that is the Caſe, I ſhall 
ſpeak tenderly. of it; for I do as much abhor Ads of 
Treaſon againſt the Government, as any Man that 
hath ſpoke for this Bill. I think, as the Crime 1s to 
be diftinguiſhed from all others, as being a more than 
O:dinary Crime, ſo I think the Perſon that 13 con- 
ccined, muſt be Extraordinary : And I think, with 
Submiltion, there is ſome ditference between Prin- 
cip:is and Seconds in an Ae of Treaſon. When you 
Caii® come at a Man,being the Head of a Rebellion, ir 
may be reaſonable to proceed by Bill of Atrainder ; but 
] chink ris noe to be uſed upon all.Occafions or when 
you may come at a Perſon another way; which I 
think, is the Caſe of this Gentleman. I am of Opi- 
nion, that there does not depend more upon Sir fob» 
Fenwick now, than when he was firft Taken Why 
he was not Tryed, I ſhall not Examine the Reaſon ; 
I ſuppoſe it was becauſe he gave ſome Aſlarance of 
his Confeflion. Truly, I have heard no other Reaſon 
for Proceeding againſt him now, but thoſe Papers 
which have been adjudged Scandalous, and are ſo to 
all incents and purpoſes. But the Liberty of the Peo- 
ple of England is very much concerned in the Revoca- 
tion of that At; and none of the Arguments that 
have been uſed can Convince me, That I ought to 
give Judgment upon leſs Evidence than 13 required by 
that Act. | | 
Atr. Slane. Sir, T hardly thought I ſhould have 
needed to have again troubled you with my Thoughts . 
1n this Matter, but that this Honourable Gentleman 
that fpake laſt, has gone fo far in his Reaſon, as to 


ſpeak to Matter of Law. He ſeems to extenuate the 
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fault of Sir Fohn Fenwick, and gives it as a Reaſon 
why he ſhould not be Attainted by this Bill, for thar 
he was none of the Principals, but only an Acceſfary ; 
there is no Gentleman of the Gown, but will tell you, 
That there is no Accellary in Caſes of Treaſon, bur 
they are all Principals, and equally Guilty ; and there 
15 no Evidence in this Caſe to make him Acceſlary , 
put he is either Principal or nothing. 

WhenlT have made this Obſervation, give me leave 
to tell you my own Thoughts: As every Man is to 
be faved by his own Faich, fo may my Salvation de- 
pend upan my Opinion according to my Conſcience 
in this Matter, which 1s for paſſing this Bill. 

The laſt time I gave you my Reaſons, why I was 
for this Bill, and yet I have not heard them an- 
{wered, though a Gentleman ſaid, I anſwered my 
ſelf; but T will again ſtate the Cafe, and defire him 
to Reply to me. I did ſay then, Sir, and do fo again, 
That I do not think thoſe Scandalous Papers any Rea- 
{on to provoke you to paſs this Bill; and | do think, 
if he ſhould be Threatened, it would be a Blemith 
upon his Confeffion. Another thing I put ont of the 
Caſe, That he is a Man fo dangerous to the Govern- 
ment, that if lie eſcape, we are all undone. I do 
take him, that in his Perſon, Intereſt, and Friends , 
he 15 not fo; and would not have that be a Motive 
for the pafling of this Bill ; bur take it upon the Evi- 
dence that is before us, and in the Nature of our 
Proceedings, Then I will fay, we have great Reafon 
co Proceed upon this Bill, for the Preſervation of the 
Government, and for this Reaſon. Whereas it 55 11- 
fiſted on one tide, That here are the Laws and L1- 
berties of England at ſtake, and no body knows wheio 
Caſe it may be next, Sir, if we don't go upon good 
Grounds and Reaſons, that we don't fear any bodies 
following, God forbid we ſhould make this a Prece- 
dent. Bur pray turn the Tables on the other fide, 
and ſee whar the Caſe will be, that here is a Gentie- 
man that eycry body of the Houle does beiteve Gui:ry z 
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that he hath been in a Conſpiracy to bring in the 
French, and Depoſe the King; and the Man came 
before us, and we had no Power to reach him; What 
will be the Precedent on the other ſide ? It will be 
eaſie to take off one of the Witneſſes by Men of grear 
Eſtates, and then there is no coming at them, even 
by the Parliament themſelves : This Parliament was 
of Opinion, That they could not come at Sir Fob 
Fenwick, though they were of Opinion that he was 
Guilty. | 
But now, Sir, to that which is the Queſtion, *Tis 
allowed by every Body, you may do what you pleaſe; 
but without ſtraining your Legiſlative Power, I ſhall 
offer my Thoughts and Reaſons for it, upon theſe 
three Points ; That the Fact is Treafon ; that he is 
plainly Guilty ; and that we have a plain Juriſdidion 
in this Caſe, in the Ordinary Methods and Proceed- 
ings of Parliament. | 
Sir, the Fad is Treaſon, the Meeting at ſeveral 
times, and Confpiring, and Conſulting to bring in a 
French Power to Depolſe the King. You have been 
cold by ſeveral Perſons, and the Counſel at the Bar, 
That fuch Meetings, without ſome other Overt-Act, 
15 not Treaſon ; bur I affirm the contrary, for that is 
an Overt-A& of Compaſling the Death of the King; 
and Sir Bartholomew Shower, who did inſiſt upon it at 
che Bar, did otherwiſe A& his Part upon it at the - 
Tryal of Mr. Cook; for he offered it at firſt, but after- 
wards he deſerted it as a thing he could not ſtand 
upon ; for tis the Opinion of all the Judges, upon 
a late Reſolution. | 
Then, Sir, the Fa&t being Treaſon, as the Law al- 
ready is, it is no Act ex poſt FxFo. We are not making 
that Treaſon which was not ſo, but we are only Judg- 
ing of the Fact that was Treaſon before ; though if it 
was a doubt whether it was Treaſon or no, the Par- 
lament hath a Power by 25 E4. 3. to judge that 'Trea- 
{on, that t he Courts below have no Power of. 
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The next thing is, Whether there be ſufficient Evi- 
dence of this Treaſon before us? I will put out of 
the Caſe, as no Concluſive Evidence at all, What 
Goodman hath ſaid upon his Oath ( further than that 
there was ſuch a Witneſs that did and could ſwear 
ſuch a thing, and that he was Examined hefore the 
Jury; ) and this I will take upon me to ſay, (and IT 
will give you my Reaſon for my Opinion ) Thar the 
Parliament is not obliged to two Witneſſes by any 
Law now in being. | 
Tt hath been told you by my ſelf in the former 
Debate, That from the Time of E/. 3. one Witnets 
in Caſe of Treaſon was ſufficient till the Statute of 
Eq.6, Now I will prove to you, 1ront the Statute 
of Philip and Mary, That by the Common Law, and 
all the time between the Reign of E/. 3. and E4. 6. 
one Witneſs was ſufficient for this or any other Trea- 
ſon. For that Statute of Philip and Mary does ſay, 
That any Perſon that ſhall bring from beyond Sea, any Falſe 
and Counterfeit Coin, or be Accuſed or Impeached of any 
Offence concernirg the Impairing, Counterfeiting, or Forging 
of any Coin Current within this Realm, ſhall, and may be 
IndiFed, Arraigned, Convitted, or Attainted by ſuch-like 
Evidence, and-in ſuch-like Manner as was Accuſtomed be- 
fore the Firff Near of King Edward the Sixth, Now , 
What was the Reaſon of that Statute? Before the 
Statute of E4. 6. thoſe Counterfeits were to be Tryed 
by one Witneſs ; and therefore at this Day, and ſince 
the Statute of P. and 14. all the Counterteiters, and 


 OUterers of Falſe Coin, have been Attainted by one 


Witneſs, though it be Treaſon. 

Tis faid again, That there is the Law of Nations, 
and the Law of God to the contrary. Gentlemen 
have faid ſeveral times already, That in Murther and 
Felony, one Witnels is ſufficient, which ſaving ſome 
little parts of the Judgment as to the Forfeiture and 
Attainting of the Blood, is the ſame Penalty. We 
are not in the Land where that Law was in Force ; 


tor by that Law, as to Common Felons, there was 
| Reſticution 
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Reſtitution only : But T would put a Gentleman that 
fits by the Bar this Cafe, by the ſame Law of Deutero- 
nemy and Numbers, that he hath quoted, Adultery is 
Death, Will he be contented, That that ſhould be ſo 
here ? They are either all of them in Force, or none 
of them in Force. . 

I do fay, That by the Statute of E4. 2. and ever 
after till the Statute of X94. 6, one Witneſs. was ſuth- 
cient to Convidt any Man of Treaſon. And I do fay, 
That the Statutes of E. 6, does not conclude the Par- 
liament from any Method of Proceedings. | 

The Statute ſays, That no Maw (ball be Indifted, Ar- 
raigned, Convicted, or Attainted, &C. nor ſhall they pre- 
ceed upon ſuch Indifment;, from which Words in the 
Statute, I do plainly make it appear to any Gentleman 
that will read it, *tis confined only to the Courts of 
Weſt minſter- Hall : For certainly, you can't call a Bill 
of Attainder, to be a Proceeding upon an Indi&tment. 
What I ſay, is only to diſcharge my own Conſcience, 
and to ſalve the tender Conſciences of them that hear 
me; and therefore, I deſire them never to ſay, That 
there ought to be two Witneſſes, before they Anſwer 
what I have ſaid upon that Statute. AndI do again 
maintain it, That that Statute does only concern the 
Courts below, but does in no fort mean the Proceed- 
ings in Parliament, and no body has anſwered it in 
all theſe Debares. 

Then, Sir, you have need but of one Witnets, an: 
you have had Capt Porter betore you ; who, I think, 
notwithſtanding ail that hath been ſaid, is a Crediblc 
Witneſs. A Gentleman made ſome Objedtions to his 
Credit, and told you, he was not to be believ'd, be- 
cauſe he was in the fame Conſpiracy, and had been in 
fuch a Villanous Aion : But, Sir, the ſame Gentle- 
man hath otten confined you to the Rules of Wi/?znin- 
fer-Hall; and he hath told you, *Tis a wrong Place 
here, and that a Man has not ſo good a Tryal here, as 
in Ve minfter-Hall. Why, the thing that was ſpoke of, 
ot his being concerned in ths Afiiilination, and of 1:is 
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being a Fellow-Confpirator with them, which is now 
urged as an Objection before you, is no Objection in 
Weftminfftr- Hall. 

T would only take notice of another Objection this 
Gentleman made to the Witneſs, which he ſaid he had 
from the Bar, which was, That Capt Porter was nat 
Pardoned, and he was now drudgmg for his Pardon ; 
but that is ſo far from what ought to be quored, that 


| he that ſaid ic, ought to be Reprimanded tor it. 


fe made another Objection againſt his being agood 
Witneſs, and compared it to the Caſe of a Hundre- 
dor ; but he did not remember, that the Man that was 
Robbed is a good Witneſs ; and the Reaton is, becauſe 
of the neceſlity of the thing, and that no others can 
be ; and the Defendant in a Hundred can't be a Wit- 


neſs, becauſe there may be others; and that is the 


Reaſon of this Caſe. 


And for the Precedents in Rich.3d.and H.4th's Time, 
no Gentleman can iniiſt upon them, conſidering the 
difference about the Crown, and the one Attainted 
the other ; and they were notReverſed upon the Point 
of Juriſdition, but becauſe of the different Rights of 
the Kings ; and no Body hath pretended to Anſwer 
the Caſe of the Regicides, they were nor lefr-to the 
Law, IT mean ſuch as were actually Tryed before the 
Parliament : But the Pariiament paſſed different Judg- 
ments on them, and ſme of them were in Cuſtody. 
What was told you of Cromwe?s Caſe and others, 
chey go upon the ſame Reaſon, That they were not 


heard, though they were in Cuſtody. 


Col. Wharton. A Gentleman lately told you, We hae 
lately paſled an Act for Tryals in Cafes of Treaſon, 


' and now we are in this Proceeding, about doing 


ſomething that is contrary to it, that is a thing that 
would ſtick with me, if I could not Anſwer it, but 
I Appeal to every Gentleman in this Houſe, whether 
that Act hath any fort of Relation to Tryals in Par- 
lament ; for that is only to Dire& the Courts in #e#- 


minſter- Hall, | 
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T have only this to ſay, I think the Evidence very 
full before you ; I think you have had one very good 
Witneſs, and the Counſel for the Priſoner had Liberty 
to confront him : If he had not been Guilty, the Pri- 
ſoner at the Bar would have denyed it; I am convin- 
ced of the Truth of it, and my Conſcience is to make 
a Judgment upon it, and that is all we can goby here. 

Mr. Fefferys. A Worthy Gentleman of the Long 
Robe hath taken pains to find out Precedents to juſti- 
fie our Proceedings ; and another ſays, there is no At 
to Circumſcribe our Proceedings ; but ſince Gentle- 
men differ ſo much, it gives me a great deal of Cau- 
tion. This I know, there is a Law of the Land, by 
which Perſons ought to be Governed : I take this to 
be an Extraordinary Method of Proceedings, and I 
hope the Lords will take more Care of the Matter , 
than the Commons. 

Mr. Edw. Harley. Sir, T can't ſatisfie my ſelf to be 
for this Bill, and in a few Words, I ſhall give my 
Reaſon for it : It hath been ſaid, That the Parliament 
Is unlimitced ; I do agree that we are not tyed to the 
Rules of Weſtminſter-Hall; T ſhall only mention the 
Reaſon why two Witneſles are required in Caſes of 
High Treaſon. Tf any will look into the Hiſtory of 
England, they will find it hath been often the Deſign 
of the Crown, to Trump up Plots upon the Subje&, 
and therefore theſe Ads took particular Care there 


ſhould be two Witneſſes to prove the Fat. This is 


the Reaſon of the Law, and I think, upon it the Li- 
berty of the Subject is founded, and therefore I can't 
be for this Bill. 

Then the Queſtion for pafling this Bill was pur, 


and the Houſe Divided. 
Ayes 189, Noes 156, 
F1KN FF 
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Sir John Fenwicks LETTER 
to his Lady, upon his being 
Taken in Kent, mentioned by 
the Counſel for the Bill. 


\ X JT Hat I feared, is at laſt happewd, had I gone alone, 
I bad done it ; but the other was betray"d from 


London, #r is Gea's Will, ſo we muſt ſubmit: I know 
nothing can ſave my Life, but my Lord Carliſle's goin 
over to him, back'd by the reft of the Family of the 
Howards, 7o beg it; and offering that T1 will live abroad 
: all his Time, where I cannot hurt him, and that 1 will 
: never draw Sword againſ# him. I muſt leave it to you 
what elſe to ſay, all Friends muſf be made, My Lord 
Devonſhire may perhaps by my Lady, my Lord Godol- 
phin, »zy Lord Pembroke by mzy Lady Montgomery , 
Mr. Nelſon by the Biſhop of Canterbury, my Lord Ar-, 
ran might engage his Brother Selkerk to uſe his Interest 
with Keppel. I believe, if my Lord Carliſle would go, 
it were beſt before my Tryal, or elſe they may cut me ſhort 
for want of Time ;, if he can prevail with hims for a Par- 
don, he will procure it as well before my Tryal, as after, 
or at leaft he may prevail for a Reprieve, till ſome can 
| come over to him, My Lord alſo will have an Opportu- 
| nity to engage Benting, and get my Lord of Ellex to 
jozn with him. I cannot think what elſe to ſay; but the 
great Care muſt ve the Fury, if two or three could be got, 
that would ſtarve the reſt; That or nothing can ſave 
me. Joney I know ould do it, but alas, that us nos to 
be had, nor ſhall 1 get enough for Counſel. I beg of you 
not to think of being ſlut up with me, I know it will kill 
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90u, and beſides I have no ſuch Friend as you to take care 
of my Bujmeſs, tho" it would be the Comfort of my Life , 
the little time it laſts, to have you with me: And 1 have 
this only Comfort now left, that my Death will make you 
eaſie. My Deareſt Life, grieve not for me, but reſign me 
fo God Almighty's Will. You will hear as ſoon as they 
bring me to Town, where they put me, and then I would 
have a Servant, or ſome Body with me, and my Night- 
Gown. Tamia ſad Caſe with Riding; That Day 1 
parted with you, I rid above a Hundred Miles; but be 
not concern d, my Health is well enough, I am interrupted, 
fo can ſay no more now. Engage Sir John Lowther the 
new Lord, who hath more Intereſt than any Body, Let 
»y Lord Scarſdale engage Jermaine to engage Overkirke 
for me, ſpeak to my Lady Arlington. If my Tryal could 
be pnt off till the King comes back, there would be mere 


Opporrunity to ſollicite him. 


A Copy of the PAPER delivered by Sir John Fenwick, 
Baronet, to the Sheriffs of London and Middleſex, 
on Tower-Hill, the Place of Execution, Thurſday 
January 28. 1695. 


ron nor Writing was never my Talent. I ſhall 

therefore give a very ſhort, but faithful Account, 
Firſt, of my Religion. and next, what I Suffer moſt 
Innocently for, to avoid the Calumanies I may rea- 
fonably expe&t my Enemies will cait upon me when 
Dead; fince they have moſt falſely and maliciouſly 
aſperſed me, whilſt under my Misfortunes. 

As for my Religion, I was broughtup in the Church 
of England, as it is Eſtabliſhed by Law, and have ever 
profetſed it; though I confeſs, I have been an unwor- 
thy Member of it, in not living up to the Strict and 
Excellent Rules thereof, for which I take ſhame to my 
ſelf, and humbly ask forgiveneſs of God. I come 
now to Die in that Communion, truſting as an Hum- 
ble and Hearty Pemitent, to be received by the Mercy 
of God.cthrough the Merits of Jeſus Chriſt my Saviour. 

My Religion taught me my Loyalty, which TI bleſs 
God is untainted; and I have cver endeavoured in the 
Station wherein I have been placed, to the utmoſt of - 
my Power, to Support the Crown of England in the 
True and Lineal Courſe of Deſcent, wi:hout Inter- 
ruption. 

As for what I am now to Die, I call God to Wit- 
neſs, I went not to that Meeting in Leaden- Hail-Srreet 
with any ſuch Intention as to Invite King Fames by 
Force to Invade this Nation ; nor was I my felt pro- 
vided with either Horſe or Arms, or engaged ior any 
Number of Men, or gave particular Conſent for any 
fuch Invaſion, as is moſt falſely Sworn againſt me. 

I do alfo deciare in the Preſence of God, That I 
knew nothing of King 7ames his coming to Catz, nor 
of any Invalion intended from thence, till it was Pub- 
lickly known : And the only Notien I had that fome- 
thing might be attempted, was from the Thou/on Fleet 
coming to Breſ#. I aiſo 
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I alſocall God to Witneſs, That IT received the know- 
ledge of what is contained in thoſe Papers that I gave 
to a Great Man, that came to me in the Tower, both 
from Letters and Meſſages that came from France ; and 
he told me when TI read them to him,that the Prince of 
Orange had been acquainted with moſt of thoſe things 
before. 

I might have expe&ted Mercy from that Prince, be- 
cauſe I was Inſtrumental in ſaving his Life. For when 
about 4pril, 95. an Attempt formed againſt him,came 
to my Knowledge, I did partly by Difſuaſions, and 
partly by Delays, prevent that Deſign; which I ſup- 
poſe was the Reaſon that the laſt Villanous Project 
was concealed from me. 

If there be any Perſons whom TI have injur'd in 
Word or Deed, I heartily pray their Pardon, and beg 
of God to Pardon thoſe who have injured me; par- 
ticularly thoſe who with great Zeal have fought my 
Life, and brought the guilt. of my Innocent Blood 
upon this Nation, no Treaſon being proved upon me. 

I return my moſt hearty Thanks to thoſe Noble and 
Worthy Perſons who gave me their Afliſtance by op- 
poſing this Bill of Attainder, without which, it had 
been impoſlible I could have fallen under the Sentence 
of Death. God bleſs them and their Poſterity ; though 
I am fully ſatisfied they Pleaded their own Cauſe 
while they Defended mine. 

I pray God to bleſs my True and Lawful Sovereigns, 
King James, the Queen, and Prince of Wales, and Re- 
{tore him and+his Poſterity to this Throne again, for 
the Peace and Proſperity of this Nation, which is 
impoſſible to proſper till the Government is ſertled 
upon a right Foot. 


And now, O God,” T do with all Humble Devotion Com- 
mend my Soul into thy Hands, the Great Maker and Pre- 
ſerver of Men, and Lower of Souls, beſeeching thee, That 
it may be always dear and precioms in thy Sight, through 
the Merits of my Saviour Feſus Chriſt, Amen. 
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